BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Dave Brestensky, Supervisor



:

South Buffalo Township



:








:


v.





:

C-20030388








:

Pittsburgh and Shawmut Railroad Company;

:

Armstrong County; and Commonwealth of 

:

Pennsylvania, Department of Transportation

:

RECOMMENDED DECISION
Before

Robert P. Meehan

Administrative Law Judge



This Recommended Decision approves:  (a) the Stipulation of Settlement filed in this case; and (b) the petition to withdraw the complaint filed by Dave Brestensky.
HISTORY OF THE PROCEEDING


On June 5, 2003, the formal complaint of Dave Brestensky (Mr. Brestensky), Supervisor, South Buffalo Township, against the Pittsburgh & Shawmut Railroad Company (P&S)
, was received by the Commission.  In his complaint, Mr. Brestensky alleged that the bridge carrying Clinton Road was in poor condition and requested the Commission to order P&S to make repairs to the bridge.  On June 23, 2003, the Commission served the complaint on P&S, Armstrong County (County), and the Pennsylvania Department of Transportation (PennDOT).  Answers to the complaint were filed between July 14 and August 18, 2003.  Following a field investigation at the site of the bridge, this matter was assigned to the Office of Administrative Law Judge for hearing and the issuance of a Recommended Decision.


The initial hearing was scheduled to be held on April 27, 2004, and Administrative Law Judge Porterfield
 issued a Prehearing Order directing the parties to comply with certain requirements in advance of the scheduled hearing.  At the request of PennDOT, the hearing was cancelled, and the parties agreed to submit this case for mediation.  Mediator Bigelow filed a mediation report on April 19, 2007.


This matter was again scheduled for initial hearing to be held on July 9, 2007.  I issued a Prehearing Order on May 16, 2007.  The scheduled hearing was cancelled, and a prehearing conference was scheduled and held on November 15, 2007.  At that conference the parties expressed their confidence that they could reach an agreeable stipulation that would settle this case.  Thereafter, this matter was scheduled for hearing on several occasions, each of which was continued at the request of one of the parties.  A hearing, in the nature of a prehearing conference, was held on November 4, 2008, at which time the parties indicated that they had reached an agreeable resolution of this dispute and requested time to submit their agreement in writing.  January 2, 2009 was set as the date by which the parties were to submit their written agreement, and if the agreement had not been submitted by that date, the matter would be rescheduled for hearing.


On December 8, 2008, the parties filed the Stipulation of Settlement (Settlement) in this case.  A copy of which is attached as Appendix “A”.  On January 7, 2009, I received a “Certificate of Withdrawal” signed by Dave Brestensky, the Complainant in this case
.  A copy of the Withdrawal is attached as Appendix “B”.
TERMS OF THE SETTLEMENT


The essential terms of the agreements among the parties to this proceeding are set forth in the following introductory paragraphs to the Settlement:
Whereas, the 119 feet of Clinton Road on the top of the subject bridge is State Route 3025; and, 

Whereas, the remainder of Clinton Road on either approach to the subject bridge was transferred to the Township by virtue of a "turnback" agreement, Agreement #101076, dated November 17, 1988, as supplemented; and; 

Whereas, the Township and the Pennsylvania Department of Transportation ("Department") will execute a new "Turnback Agreement" to transfer jurisdiction and control of the 119 feet of SR 3025 on the subject bridge to the Township; and, 

Whereas, the Clinton Bridge is one of two access points to the Clinton section of the Township; and, 

Whereas, the secondary access point to the Clinton area of the Township is on adjacent White Rock Road (T-372); and, 

Whereas, the Township will utilize funding from the Department as part of the "turnback" agreement to reconfigure White Rock Road to provide improved access to the Clinton section of the Township; and, 

Whereas, the Bridge is being inspected by the Department on an annual basis; and, 

Whereas, after the 119 feet of SR 3025 roadway had been transferred to the Township, inspection of the Bridge, on an annual basis will be completed by the County, pursuant to an agreement with the Department, numbered 101523, dated February 20, 2004, as amended and supplemented; and, 

Whereas, a project for the future replacement of the subject bridge has been included on the most recent Transportation Improvement Program from the Southwestern Planning Commission; and, 

Whereas, Snyder Brothers owns a piece of property which they will donate to the Township which the Township will use to reconfigure White Rock Road; and, 

Whereas, the Township agrees to enact any Resolution required to accept the Snyder property to be used to reconfigure White Rock Road; and, 

Whereas, the Township agrees to actually build and reconfigure White Rock Road; and, 

Whereas the Township agrees to pay for all attorneys' fees to transfer the said piece of property from Snyder Brothers to the Township; and, 

Whereas the Township agrees to do any engineering surveys and pay for same as well as any other incidental work necessary to construct the said White Rock Road; and, 

Whereas, the parties to this case have reached an amicable and reasonable agreement as to the resolution of the issues involved in this case; and, 

Whereas, the terms of this stipulation satisfy the Complaint to the extent that the project will reconstruct White Rock Road to prevent flooding of that roadway, thus allowing access to the Clinton section of South Buffalo Township via the subject bridge and a nearby at-grade crossing and that the subject bridge will continue to be maintained at its current posting level.
DISCUSSION
It is the policy of the Commission to encourage parties to contested on-the-record proceedings to settle the dispute.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may include review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings not only benefit the individual parties, but also the Commission and all other ratepayers of the respondent utility.



Under the terms of the Settlement in this proceeding, the existing bridge will be maintained at its currently posted weight limit.  Improvements will be made to the secondary means of access to the Clinton area of the Township.  At the time of the prehearing conference on November 4, 2008, PennDOT indicated that approximately $112,000 of “Turn-Back” money would be given to the Township for use in reconfiguring and relocating White Rock Road (Tr. 20).  This will not only provide the residents of the Clinton area of the Township with an additional means of egress and ingress, but will also permit improved access to that area by emergency vehicles (Tr. 19).  



In addition, the highway approaches to and wearing surface of the roadway on the bridge will be under the jurisdiction of one entity, which has agreed to maintain the highway approaches to and wearing surface on the bridge.  PennDOT will be relieved of any obligation for the maintenance of an isolated 119 feet of State Highway.  The substructure and superstructure of the bridge will continue to be maintained by the Railroad, and the County will assume responsibility for the annual inspections of the bridge.


There are two aspects of the Settlement which, in my opinion, appear to be missing.  The Settlement provides for the submission of the plans to the Commission for its approval by December 31, 2009.  However, there is no provision for also submitting the plans to the other parties for review and comment.  Similarly, there is no deadline specified in the Settlement for the completion of the project following the Commission’s approval of the plans.  A provision providing all parties with the opportunity to review and comment on the plans will help ensure that the plans are consistent with the agreements contained in the Settlement.  Further, it is not the policy of the Commission to approve plans for a rail/highway project without setting a date certain for the completion of the project.  These two provisions will be included in the Ordering Paragraphs of this Recommended Decision.


In my opinion, the Settlement submitted by the parties in this case represents a fair and equitable resolution of this proceeding.  Additionally, it is my opinion that this Settlement is in the public interest, and that it should be approved by the Commission.
ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That the Stipulation of Settlement entered into by the Pennsylvania Department of Transportation, the Buffalo and Pittsburgh Railroad Company, South Buffalo Township and Armstrong County, and filed at Docket No. C-20030388, is approved.


2.
That South Buffalo Township, having agreed to do so, shall enact any Resolution required to accept the property from Snyder Brothers for use in reconfiguring White Rock Road.



3.
That South Buffalo Township, having agreed to do so, shall, at its sole cost and expense, pay for all attorneys' fees for the transfer of said piece of property from Snyder Brothers to the Township. 



4.
That South Buffalo Township, having agreed to do so, shall, at its sole cost and expense, prepare and submit to the Commission the final design and/or survey plans for the subject project for its approval, and to all other parties for their review and comment, on or before December 31, 2009. 


5.
That South Buffalo Township, having agreed to do so, shall, at its sole cost and expense, furnish all material and do all work necessary to complete the project in accordance with the approved plans within one year from the date of the Commission’s approval.



6.
That South Buffalo Township, having agreed to do so, shall, at its sole cost and expense, furnish all material and do all work necessary to maintain the roadway approaches to and the wearing surface on the subject bridge, including snow, ice and debris removal, and periodic crack sealing to the wearing surface as may be necessary. 


7.
That the Buffalo and Pittsburgh Railroad Company, having agreed to do so, shall, at its sole cost and expense, furnish all material and do all work necessary to maintain the existing substructure and superstructure of the subject bridge, excluding the wearing surface and the approaches, for a weight limit of ten (10) tons. 



8.
That the Commission's records and official references to the subject crossing reflect that the roadway involved is now a Township road, Clinton Road (T-881). 


9.
That Armstrong County, having agreed to do so, shall, at its sole cost and expense, inspect the Bridge on an annual basis, and report its findings to the Commission, and the parties hereto, together with its request that the report be kept confidential under a protective order to be issued pursuant to 52 Pa. Code § 5.423. 


10.
That this Order, to the extent that it assigns work and allocates costs among the parties, is without prejudice to the rights of the parties to recover costs pursuant to any other lawful agreement


11.
That upon completion of the project, South Buffalo Township shall certify to the Commission that the project has been completed.  Within 30 days of the filing of the certification that the project has been completed, all parties shall file with the Commission an itemized statement of their respective costs in performing work on the project pursuant to this Order.



12.
That the petition of Dave Brestensky for leave to withdraw his complaint at Docket No. C-20030388 is granted.



13.
That, upon completion of the project and its opening to public use, the docket at C-20030388 shall be marked closed.
Date:  April 21, 2009
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	� 	The Buffalo and Pittsburgh Railroad Company (B&P) is the successor to the P&S by merger.  Hereafter, all references to either company with be to “the Railroad”.


	� 	Upon the retirement of ALJ Porterfield, this matter was re-assigned to me.





	� 	The Withdrawal states that it is filed pursuant to 52 Pa. Code §5.24(a).  However, as this is a contested on-the-record proceeding, is being deemed to be a petition for leave to withdraw, pursuant to 52 Pa. Code §5.94(a).
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