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This Initial Decision sustains the complaint filed by Philip Lightfoot (Mr. Lightfoot) against PECO Energy Company (PECO) at Docket No. C‑2008‑2061219.

HISTORY OF THE PROCEEDING


Mr. Lightfoot’s complaint, alleging a service and billing dispute, was received by the Commission on August 29, 2008.  The complaint is an untimely appeal from the determination of the Bureau of Consumer Services (BCS) on Mr. Lightfoot’s informal complaint.  PECO’s answer, denying the material allegations of the complaint, and new matter were received on September 29, 2008.  By letter dated November 9, 2008, the Commission informed the parties that the hearing in this case would be held, by telephone, on January 9, 2009 at 10:00 a.m.  I issued a Prehearing Order in this matter on November 12, 2008.


The hearing was held on January 9, 2009 as scheduled.  Mr. Lightfoot, who was not represented by an attorney, appeared and testified in support of his complaint.  He did not submit any exhibits.  PECO, represented by counsel, presented the testimony of one witness and 
submitted two exhibits, which were admitted into the record of this case.  The record, consisting of the 32-page transcript of the hearing and the two exhibits, was closed by Order issued January 23, 2009.

FINDINGS OF FACT


1.
Philip Lightfoot is the Complainant in this proceeding.  His address is 237 Sentinel Avenue, Newtown, PA 18940 (Tr. 7).


2.
PECO Energy Company is the Respondent in this case.



3.
Mr. Lightfoot’s complaint is that PECO refuses to place him on the electric heating rate (Tr. 8).


4.
It is Mr. Lightfoot’s testimony that his primary source of heating are two electric heat pumps, and that his combination oil furnace/hot water system is used as a back-up heating source in the winter (Tr. 8, 12).



5.
He does have to run the oil furnace/hot water system year-round in order to have hot water in his house (Tr. 8-9).


6.
Mr. Lightfoot has separate thermostatic controls for each heat pump and the oil furnace/hot water system in different areas or zones of his house (Tr. 9-10).



7.
According to Mr. Lightfoot, one of the electric heat pumps is the primary heating source for the second floor and the other is the primary heating source for the first floor (Tr. 8).


8.
Mr. Lightfoot purchased the property in 2001.  The heating systems were present in the house when he purchased it and he has not made any changes to the heating systems (Tr. 11-12).



9.
PECO service personnel were at Mr. Lightfoot’s house on January 28, 2008 in response to an inquiry to have the electric bills for that property changed to the electric heating rate (Tr. 14).


10.
At the time of the January 2008 visit to Mr. Lightfoot’s house, the heat pumps and the oil furnace/hot water systems were operating.  The service personnel determined that the oil furnace was providing heat to the house at that time (Tr. 14-15).



11.
Based on the January 2008 visit to Mr. Lightfoot’s house, PECO determined that he was not eligible for the electric heating rate because the house did not have “all electric heat” (Tr. 15).


12.
PECO personnel made a second visit to Mr. Lightfoot’s house on February 27, 2008.  This was after Mr. Lightfoot filed an informal complaint with the BCS, and the purpose of the visit was to perform “a complete analysis, check out equipment and verify from the previous report” (Tr. 16).



13.
Mr. Lightfoot’s house is a two-story structure, with a basement, having 10 rooms.  The February 2008 visit verified that the meter number PECO was using to issue bills to Mr. Lightfoot was the number of the meter at Mr. Lightfoot’s house and that the billed previous reading was a current reading (Tr. 17).


14.
At the time of the February 2008 visit, Mr. Lightfoot was consuming approximately 170 kWh per day, which was consistent with his prior bills (Tr. 17; PECO Ex. 2).


15.
At the time of the February 2008 visit, PECO’s personnel noted that Mr. Lightfoot had the following electric appliances at his house, and also listed the approximate kWh for each appliance:  (a) two (2) side by side refrigerators, one in the basement and one in the kitchen, about 600 kWh per month; (b) a small water cooler, 100 kWh per month; (c) two (2) small chest freezers, 150 kWh per month; (d) an electric range, 150 kWh per month; (e) a microwave, 40 kWh per month; (f) dishwasher, 48 kWh per month; (g) a trash compactor, 8 kWh per month; (h) clothes washer, 10 kWh per month; (i) clothes dryer, 110 kWh per month; (j) a dehumidifier, 324 kWh per month; (k) two (2) furnace stands associated with the heat pumps, 480 kWh per month; (l) the oil burner motor, 65 kWh per month; (m) two (2) heat pumps, about 1,000 kWh per month each; (n) average lighting for 10 rooms, about 75 kWh per month; (o) television, 100 kWh per month; (p) a stereo, about 25 kWh; (q) three (3) computers totaling about 144 kWh per month; (r) a radon mitigation fan system, 48 kWh per month; and (s) a sump pump, about 12 kWh per month (Tr. 18-20; PECO Ex. 2).


16.
Excluding the heat pumps, because their usage will vary with the heat used at Mr. Lightfoot’s house, the electric appliances noted during the February 2008 visit would use approximately 2,300 kWh per month.  Including both heat pumps brings the monthly total to about 4,200 kWh, which is where Mr. Lightfoot’s usage has been averaging during the winter (Tr. 19-20).


17.
The listing of the electrical appliances at Mr. Lightfoot’s did not include two (2) space heaters and an electric hot water tank.  There was no indication that the space heaters were used and the electric hot water tank was disconnected (Tr. 19).


18.
During the February 2008 visit, the electric appliances at Mr. Lightfoot’s house were turned off, with the exception of clocks, and the meter slowed down to minimal usage. (Tr. 20).



19.
According to PECO’s personnel, there are three heating systems at Mr. Lightfoot’s house.  There is a heat pump for the first floor, and a heat pump for the second floor.  There is also the oil furnace/hot water system for the entire house.  The oil furnace was operating at the time of the February 2008 visit because the radiators were hot (Tr. 20).


20.
The oil furnace/hot water system in Mr. Lightfoot’s house, because it is separate from the heat pumps and connected to its own radiator system, is deemed by PECO to be a separate heating system, which can be operated at Mr. Lightfoot’s option and precludes the heating systems at Mr. Lightfoot’s house to be an all electric heating system.
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging a billing and service dispute with respect to eligibility for Rate R-H Residential Heating Service, and requesting that PECO be required to place him on Rate R-H, it is clear that Mr. Lightfoot is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
Section 1301 of the Code, 66 Pa. C.S. §1301, requires that every rate made, demanded or received by any public utility shall be just and reasonable and in conformity with the regulations and orders of the Commission.  There is a strong presumption that utility rates approved by the Commission are lawful, just and reasonable.  Popowsky v. Pennsylvania Public Utility Commission, 669 A.2d. 1029 (Pa. Cmwlth. Ct. 1995), rev’d in part, 706 A2d. 1197 (Pa. 1997).  It has long been the law in Pennsylvania that officially filed and approved tariffs have the force and effect of law and are binding on both the utility and its customers.  See, Henshaw v. Fayette County Gas Company, 161 A. 896 (Pa. Super. Ct. 1932).  A tariff provision, though reasonable on its face, may be found to have been applied unreasonably.  Erdos v. Western Pennsylvania Water Company, 63 PA PUC 453 (1987).


The issue in this case is whether Mr. Lightfoot is eligible for PECO’s Rate R-H Residential Heating Service for the electric usage at his house.  PECO’s tariff defines the heating systems eligible for Rate R-H as follows (PECO Ex. 2, Supplement No. 76 to Tariff Electric Pa. P.U.C. No. 3, Twenty Third Revised Page No. 39) as follows:
The systems eligible for this rate are (a) permanently connected electric resistance heaters where such heaters supply all of the heating requirement of the dwelling, (b) heat pump installations where the heat pump serves as the heating system for the dwelling and all of the supplementary heating required is supplied by electric resistance heaters, and (c) heat pump installations where the heat pump serves as the heating system for the dwelling and all of the supplementary heating required is supplied by non-electric energy sources and/or by electric energy sources served on Rate O-P Off-Peak Service.  (Emphasis supplied).


Mr. Lightfoot believes he should be eligible for Rate R-H because the two heat pumps he has are the primary heating source for the first and second floor of his house.  The oil furnace/hot water system he has supplies supplemental heat to his house and his use of multiple thermostats and zone system permit him to determine when and where in his house the oil furnace provides supplemental heat.  The oil furnace must run year-round because that is how hot water is supplied to his house.


On these same facts, PECO takes the position that Mr. Lightfoot is not eligible for Rate R-H.  PECO’s position is based on its determination that the oil furnace/hot water system is Mr. Lightfoot’s primary heating source (Tr. 21).  Additionally, it is PECO’s position that Mr. Lightfoot is not eligible for Rate R-H because the oil furnace/hot water system is not part of the heat pump system at his house, but constitutes a separate heating system.  According to PECO because the heating systems at Mr. Lightfoot’s house gives him the option of using the oil furnace/hot water system for his heat instead of the electric heat pumps his residence cannot be said to have all electric heat.


The entire record in this case supports the determination that the two electric heat pumps at Mr. Lightfoot’s house are his primary heating source.  The list of the electrical appliances at Mr. Lightfoot’s house and their respective kWh ratings, which PECO obtained during the February 2008 visit to Mr. Lightfoot’s residence, establishes that his monthly average kWh usage is about 2,300 kWh, without the two electric heat pumps.  When the two heat pumps, each rated at approximately 1,000 kWh, are included in the calculation of the monthly kWh usage the total is approximately 4,300 kWh.  According to PECO an expected monthly kWh of 4,300 at Mr. Lightfoot’s is close to his actual monthly kWh during the winter.  Considering this evidence, the only reasonable conclusion possible with respect to Mr. Lightfoot using approximately 4,300 kWh per month during the winter is that the two heat pumps are in constant use providing heat to his house, as the primary source of his heat.



PECO’s second reason for determining that Mr. Lightfoot is ineligible for Rate R‑H, the presence of three separate heating systems, and the oil furnace/hot water system is not connected to the heat pump systems, is inconsistent with the above-quoted provision from Rate R-H.  Additionally, it seeks to impose a condition on eligibility for Rate R-H not contained in the wording of that Rate.


It is clear that the language of Rate R-H does not require, as a condition for eligibility for that Rate that the house have all electric heat.  In fact, the language of Rate R-H specifically permits the use of a non-electric heating source, which would be oil in this case, so long as the non-electric heating source is supplemental to the electric heating source at the property.  Further, there is no requirement in Rate R-H that eligibility for that Rate requires an integrated heating system consisting of electric and non-electric heat sources.


In my opinion, the record in this case establishes that Mr. Lightfoot is eligible to have the electric bills for service to his house calculated on Rate R-H, and that PECO applied its Rate R-H in an unreasonable manner to exclude Mr. Lightfoot’s residential electric service from that Rate, after its personnel visited Mr. Lightfoot’s house in January of 2008, and examined his heating systems in response to his request to be placed on Rate R-H.  Accordingly, it is my opinion that PECO should be required to place Mr. Lightfoot on Rate R-H for the electric service furnished to his home beginning with the first electric bill tendered to him after the date on which the Commission’s Order in this case is entered.  Additionally, and since the record in this case shows that Mr. Lightfoot was eligible for Rate R-H at the time of PECO’s January 2008 visit to his house, PECO should be required to recalculate each of Mr. Lightfoot’s monthly electric bills, beginning with the electric bill issued to him in February of 2008, as though he had been placed on Rate R-H at that time and through to the bill tendered to him immediately preceding his being placed on Rate R-H.  A copy of this recalculation is to be provided to Mr. Lightfoot.  Any credit balance resulting from this recalculation should be returned to him in the form of credits against future electric bills.  Any debit balance resulting from this recalculation shall be collected from Mr. Lightfoot in equal monthly installments over the same number of months in the future as the time between the February 2008 electric bill that had actually been issued and the bill on which Mr. Lightfoot has been placed on Rate R-H pursuant to the Commission’s Order.  In this event, any amount due should be treated in the nature of a re-billing for previously unbilled utility service.  See, Sealy Mattress Manufacturing Company, Inc. v. Brookville Telephone Company and Bell Telephone Company of Pennsylvania, Docket No. C‑860651, entered April 1, 1987; see also, 52 Pa. Code §56.14.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this service and billing dispute are properly before the Commission.



2.
Mr. Lightfoot, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
The record in this proceeding establishes that Mr. Lightfoot is eligible for Rate R-H with respect to electric service furnished to his house by PECO.



4.
The record in this case establishes that PECO applied Rate R-H unreasonably denying that Rate to Mr. Lightfoot.


5.
The complaint should be sustained.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Philip Lightfoot against PECO Energy Company, at Docket No. C-2008-2061219, is sustained.


2.
That PECO Energy Company shall place Philip Lightfoot on Rate R-H beginning with the first bill for electric service tendered to Philip Lightfoot after the date on which the Commission’s Order is entered.



3.
That, within 30 days of the date on which the Commission’s Order in this case is entered, PECO Energy Company shall recalculate each of Philip Lightfoot’s past monthly electric bills beginning with the electric bill issued to Philip Lightfoot in February of 2008 and continuing through each monthly bill issued thereafter until the monthly electric bill issued to Mr. Lightfoot where his electric bill is actually calculated on Rate R-H, as though each of those past monthly electric bills had been calculated on Rate R-H and to provide a copy of that recalculation to Philip Lightfoot.


4.
That, if the recalculation of Philip Lightfoot’s electric bills in accordance with Ordering Paragraph 3, above, results in a credit balance on Philip Lightfoot’s electric service account with PECO Energy Company, the credit balance shall be returned to Philip Lightfoot in the form of credits against future electric bills, until the credit balance has been exhausted.


5.
That, in the event Philip Lightfoot should cease being a customer or ratepayer of PECO Energy Company before any credit balance has been fully exhausted, PECO Energy shall refund to Philip Lightfoot the remaining portion to Mr. Lightfoot within 30 days of the date on which he ceased being a customer or ratepayer of PECO Energy Company.



6.
That, if the recalculation of Philip Lightfoot’s electric bills in accordance with Ordering Paragraph 3, above, results in an amount due from Philip Lightfoot, the amount due shall be billed by PECO Energy Company in equal monthly installments equal to the number of months between the electric bill issued to Philip Lightfoot in February of 2008 and the first electric bill issued to Philip Lightfoot after his electric service account has been placed on Rate R‑H in accordance with the Commission’s Order in this case.
Dated:  March 19, 2009
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