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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Metropolitan Edison Company (Company or Met-Ed), filed on December 15, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on November 7, 2008, in the above-captioned proceedings.  Replies to Exceptions were filed by the Complainants on December 24, 2008.

History of the Proceeding


On July 3, 2007, Gerard G. Johnson and Jean H. Johnson filed a Formal Complaint (Complaint) against Met-Ed alleging that Met-Ed maintains an easement for high tension transmission lines, towers and concrete bases over lands owned by the Johnsons and over lands owned by Joseph and Janet Dolan.  The Complaint states that the lines have not been energized for at least twenty years and are in a state of disrepair, creating a safety hazard.  The Complaint asks that the Commission direct Met-Ed to remove the lines.
On August 16, 2007, Met-Ed filed an Answer denying any wrongdoing and New Matter averring that the Complaint failed to state a claim for which relief can be granted.  Met-Ed admitted that some of its facilities required maintenance but denied that they present any safety risks.  Met-Ed averred further that it had already addressed the issues and asked that the Complaint be dismissed.

On August 31, 2007, the Johnsons filed an Answer to New Matter which denied the allegations of the Company’s New Matter.

On February 8, 2008, a Hearing Notice was issued which set the initial hearing for Tuesday, March 18, 2008, and assigned the matter to ALJ Colwell.  On the same date, the ALJ issued a Prehearing Order which set forth some of the procedural requirements for a formal hearing before the Commission and advised the Complainants that Joseph and Janet Dolan needed to file a separate formal Complaint and move for consolidation with the Johnson Complaint in order to be included as joint Complainants in this proceeding.

On February 21, 2008, Joseph and Janet Dolan filed a formal Complaint against Met-Ed containing similar allegations to those in the Johnson Complaint and noting that counsel for both the Johnsons and the Dolans would seek consolidation of the two Complaints as soon as a docket number was available for the Dolan Complaint.  On February 29, 2008, Met-Ed filed an Answer to the Dolan Complaint denying all wrongdoing and New Matter which stated that the Dolan Complaint failed to state a claim for which relief may be granted.

By e-mail on February 22, 2008, counsel for Complainants and Met-Ed requested that the date set for the evidentiary hearing be used for a prehearing conference and that the evidentiary hearing be set sixty days thereafter.  The request was granted, and on February 27, 2008, a hearing cancellation/reschedule notice was issued which converted the March 18, 2008 hearing into a telephonic prehearing conference and set the evidentiary hearing for May 21, 2008.

The prehearing conference was held as scheduled on March 18, 2008.  On that date, Complainants filed a Motion to Consolidate which was supported by opposing counsel and granted in the Scheduling Order issued March 25, 2008.

A hearing was held as scheduled on May 21, 2008, and the hearing resulted in a transcript of 179 pages, filed July 7, 2008.  The Parties sought an extension of time in which to file briefs, which was granted by Order dated July 14, 2008.

On August 20, 2008, a day before the new due date for filing of briefs, counsel for Met-Ed sent an e-mail, copying counsel for Complainants who subsequently sent an e-mail joining the request, seeking an additional sixty (60) days in which to file briefs, citing progress towards settlement.

The ALJ subsequently denied this request, explaining that while the Commission has a policy of encouraging settlements, in this case there are allegations of unsafe conditions.  
The Parties filed their Initial Briefs on October 22, 2008, and Response Briefs on November 3, 2008.  The record closed upon their receipt, and the ALJ issued her Initial Decision on November 7, 2008.
Met-Ed filed Exceptions to the Initial Decision on December 15, 2008, and the Complainants filed a Reply to the Exceptions on December 24, 2008.  

Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  




While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



In this case, the ALJ made eighty-two Findings of Fact and reached sixteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The facts of the combined cases are summarized as follows: the transmission lines and towers in question were erected circa 1927 but are presently not energized, have not been energized since at least 1989, and Met-Ed has no plans to energize the lines in the foreseeable future.  Findings of Fact Nos. 43, 54, 63 64, 78.  Met-Ed, however, characterizes the lines as “out of service” as opposed to “abandoned.”  Finding of Fact No. 54.  Complainants allege that Met-Ed has failed to maintain its equipment on the easement on both Complainants’ properties and that transmission lines are, in some sections, disengaged from the towers, hanging in trees or have fallen to the ground thereby causing a hazard.  Findings of Fact Nos. 4-8, 16, 17-19, 32, 33, 40, 41, 43, 44, 46, 49, 66-69, 72-77.  Complainants allege that the towers and their bases are unsafe as no maintenance has been performed in years, and live trees are growing inside the towers.  Findings of Fact Nos. 17-19, 43, 44, 66-69, 71-73, 75.   The lines, though not energized, are in a state of disrepair, remain unmaintained and create a significant risk to the health, safety and welfare of the general public as well as to the Dolans, the Johnsons, and to their families, guests, licensees and invitees.  Findings of Fact Nos. 6, -8, 19-22, 28-32, 41, 43, 46, 48, 49, 66-70, 74 75.  Met-Ed asserts that it periodically inspects the lines and towers on Complainants’ properties (by helicopter) and that the transmission towers on Complainants’ properties are “structurally sound.”  Findings of Fact Nos. 53, 55, 76.  Nevertheless, Met-Ed has invoked the provisions of its tariff and has offered to remove the lines and towers from the Complainants’ properties at the Complainants’ expense.  Finding of Fact No. 82.
Having considered the record in this case and applied the law, the ALJ concluded that the Complainants’ met their burden of proof, demonstrating by a preponderance of the evidence that Met-Ed has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and directed Met-Ed to make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  66 Pa. C.S. § 1501.  I.D. at 22, 32.  The ALJ concluded by ordering Met-Ed to either maintain the transmission facilities on the property of the Complainants or to remove the facilities, at Met-Ed’s expense, within ninety (90) days of the final Commission Order in this case.  I.D. at 25, 32-33.  The Judge also directed that Met-Ed pay a civil penalty of fifty thousand dollars ($50,000) as provided for at 66 Pa. C.S. § 3301, to deter future violations.  I.D. at 26-29.

Met-Ed filed the following Exceptions to the ALJ’s Initial Decision: (1) the Initial Decision contains an erroneous and improper interpretation of the NESC requirements; (2) the Initial Decision improperly concluded that the Met-Ed facilities in question are “permanently abandoned;” (3) the Initial Decision is not supported by substantial evidence in the record; (4) the Initial Decision contains multiple findings of fact that are not supported by the evidence; (5) the Initial Decision contains no analysis of the public interest factors that have a direct bearing on the disposition of the case; and (6) the remedies suggested in the Initial Decision are not warranted by the circumstances of the case and are not in accord with the applicable law.

Complainants filed Replies to Exceptions which stated, in essence, that Met-Ed’s Exceptions were baseless.

 In deciding this matter, we first agree with the ALJ that the disposition of this case is controlled by Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, which provides, in pertinent part:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . . . 
We agree with the ALJ that, based on the evidence presented, the Complainants met their burden and that Met-Ed is in violation of the above-quoted provisions of Section 1501 of the Code.  
We will address Met-Ed’s Exceptions to the Initial Decision seriatim.

In its first Exception, Met-Ed contends that the Initial Decision contains an erroneous and improper interpretation of the NESC requirements.  We do not agree.  Met-Ed’s own articulation of the NESC standard is as follows: “The clear language of the NESC simply states that out-of-service facilities must be maintained in a ‘safe’ condition while the facilities are out-of-service, and the safety of the facilities is completely unrelated to the ability to provide electrical service.” Exc. at 5-6.  First, the argument as to whether the facilities on Complainants’ properties are “abandoned” or “out of service” was resolved by the ALJ in Finding of fact No. 54:

54.
The line in question is de-energized but still useful and may be put into service at some point in the future, and is classified as “temporarily out of service” under the guidelines of the NESC.  Met-Ed Stmt. 1, p. 8.

I.D. at 9.  That these out-of-service facilities have not been maintained in a safe condition as required by the Public Utility Code and the NESC is amply supported by the record and the ALJ’s Findings of Fact Nos. 7, 8, 10, 17-19, 27, 28, 32, 33, 36, 40, 41, 43, 49, 66, 68, 72, 73, 75, 76, 77.  Met-Ed’s Exception is denied.

In its second exception, Met-Ed contends that the Initial Decision improperly concluded that the Met-Ed facilities in question are “permanently abandoned.”  As Met-Ed points out, the ALJ’s Finding of Fact No. 54 states that the line is “temporarily out of service,” and it is this characterization that provides the context for the Initial Decision and for this Opinion and Order.  Met-Ed’s Exception is denied.

In its third Exception, Met-Ed states that the Initial Decision is not supported by substantial evidence in the record.  Met-Ed characterizes the Complainants’ testimony as, “non-expert, anecdotal speculation.”  Exc. 3 at 9.   The core of this Exception is Met-Ed’s assertion that, because the Complainants did not put on an expert witness, Complainants’ testimony is not competent, and the ALJ erred in relying on it. Exc. 3 at 10-11.  Met-Ed can point to no rule or regulation that requires the Complainants to provide expert testimony in this case.  The record in this case is so substantive that it allowed the ALJ to make the twenty-two separate Findings of Fact identified in the preceding paragraph, all of which are directly related to the unsafe condition of the facilities on the Complainants’ properties.  Met-Ed also continues to argue that the ALJ misapplied the NESC standard.  Exc. at 11.  We disposed of this in our ruling on Met-Ed’s first Exception.   Met-Ed states, incorrectly, that the Initial Decision does not take account of the fact that the facilities are out-of-service and not energized.  Exc. 3 at 11.  This is not a correct characterization of the Initial Decision.  The following analysis from the Initial Decision is dispositive of this Exception:

The NESC requires that lines temporarily out of service be maintained in a safe condition.  Met-Ed cannot have met this standard when, not only did it perform no maintenance at all until the Complaints were filed, it had no idea that the de-energized line was even there.  At the very least, the phrase “maintained in a safe condition” requires some action on the part of the Company, and the evidence in the record shows that, in the absence of a complaint regarding this or any de-energized line, this Company had done nothing. 

When the average lay person looks at conditions which may be unsafe, that person looks for whether the facilities may cause injuries to members of the public.  However, when the NESC establishes rules for safety, it is determining the ability of the facilities to provide safe electric service.  Therefore, when the NESC rule says that “lines temporarily out of service must be maintained in a safe condition,” it means that the lines must be maintained in a manner which would allow the provision of electric service safely, which is a much higher standard of maintenance than the standard used by Met-Ed here.  In addition, adherence to the NESC does not excuse a utility from taking other safety measures to protect the public from reasonably foreseeable events. Taylor v. West Penn Power Co., 79 Pa. PUC 557 (1993).   

I.D. at 19.  Met-Ed’s Exception is denied.



In its fourth Exception, Met-Ed claims that the Initial Decision contains multiple findings of fact that are not supported by the evidence, fails to acknowledge clearly established facts and mischaracterizes several of Met-Ed’s actions and positions in the case as well as the candor of Met-Ed’s witnesses.  Met-Ed specifically challenges Findings of Fact Nos. 8, 19, 43, 66, 70, 77 and 82.  However, Met-Ed’s argument is not with the evidence relied on by the ALJ but rather it is with the conclusions that the ALJ reached upon reviewing the evidence.  Similarly, Met-Ed tasks the ALJ with being under-inclusive in not setting forth findings that Met-Ed believes would weigh in the Company’s favor.  Exc. 4 at 15.  Again, it is within the province of the ALJ to elicit testimony, to assess the facts, and to adopt those which support a fair and reasoned resolution of the controversy.  The Findings of Fact relied on by the ALJ were not “erroneous,” and the non-inclusion of facts that Met-Ed argued but failed to persuade the ALJ with respect to does not constitute reversible error.  Finally, the language of the Initial Decision, while reflecting incredulity at some of the statements and positions of Met-Ed’s witnesses, is neither unfair nor a reflection on the integrity of Met-Ed’s witnesses, nor is there any implication on the part of the ALJ that any of Met-Ed’s witnesses lied under oath.  Exc. 4 at 18.  Met-Ed’s Exception is denied.



In its fifth exception, Met-Ed claims that the Initial Decision contains no analysis of the public interest factors that have a direct bearing on the disposition of the case, which for the purpose of this Exception Met-Ed casts as “removal of the facilities.”  Exc. 5 at 20.  In sum, Met-Ed assumes that it is being ordered to remove or to rebuild the unmaintained facilities at the expense of ratepayers and that, because no “public interest analysis,” was conducted by the ALJ on this count, the Initial Decision is fatally defective.  We leave for a possible future case whether the cost of removal of these facilities, if such removal occurs, is properly assigned to Met-Ed’s ratepayers.  That is not an issue in this case.  We also note that the Initial Decision does not require removal of the facilities.  The Initial Decision requires either maintenance of the transmission facilities so as to render them safe or removal of those facilities at Met-Ed’s option.  I.D. at 31-32.  Met-Ed’s Exception is denied.



In its sixth exception, Met-Ed argues that the remedies suggested in the Initial Decision are not warranted by the circumstances of the case and are not in accord with the applicable law.  In this exception, Met-Ed asserts that the “remove or maintain” order of the ALJ is grounded in a flawed interpretation of the NESC and is improper and not legally justified.  Exc. 6 at 22.  Our explanation of Met-Ed’s misplaced emphasis on the “in service” versus “out of service” distinction and the applicability of the NESC is set forth in our disposition of Met-Ed Exception No. 1, and is incorporated by reference herein; thus, Met-Ed’s Exception No. 6 is denied in part.  Met-Ed also excepts to the $50,000 civil penalty imposed in the Initial Decision, relying again on a flawed application of the NESC.  



In the Initial Decision, the ALJ justifies the imposition of a $50,000 civil penalty for two basic reasons:  (1) failure by Met-Ed to comply with the NESC by not maintaining the facilities in an electrically safe condition or removing them for an extended period of time; and (2) failure to provide safe and adequate facilities within the meaning of Section 1501. I.D. at 26.   The ALJ considered the statement of policy promulgated by the Commission at 52 Pa. Code § 69.1201, Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations, and found that Met-Ed’s conduct in not removing or maintaining its facilities was serious or potentially serious, intentional, that no corrective action by top-level management was forthcoming, and that two property owners (the Complainants) were affected but that the facilities run across the properties of other owners thus expanding the zone of risk.  The ALJ then stated that the amount of the civil penalty is the amount necessary to deter future violations and to focus the attention of Met-Ed’s corporate parent, First Energy Corporation, on this unacceptable state of affairs.  I.D. at 28-29.

Clearly, and according to the extensive evidence of record in this case, Met-Ed has not maintained these transmission lines and towers in a safe condition.  Significantly, Mr. James Hoke, the head of Met-Ed’s maintenance department, was not even aware of the existence of these facilities until after the Complaints were filed

First, we agree with the ALJ that Met-Ed is incorrect in its interpretation of the requirements of the NESC as applied to these transmission facilities, and we agree that Met-Ed is not compliant with the basic requirements of 66 Pa. C.S. § 1501.  We also agree with the ALJ’s application of our policy statement at 52 Pa. Code § 69.1201 to the facts of this case.  The record in this case convinces us that Met-Ed has not maintained its transmission lines and towers in reasonable condition, and we agree with the ALJ that a civil penalty should be assessed against Met-Ed.  We will, however, modify the amount of the penalty from $50,000 to $25,000.


Finally, we note that a civil penalty of up to $1,000 per day could be imposed in this case pursuant to 66 Pa. C.S. § 3301(a).  Based on both the record and Met-Ed’s admission that the line in question has been out of service and not maintained for at least four years, the potential civil penalty in this case could have been extraordinarily high.  Fortunately, no member of the public was injured by Met-Ed’s neglect, but we do agree with the ALJ that a clear message must be sent to Met-Ed and to its corporate parent that this sort of conduct is not acceptable.  Even a reduced penalty of $25,000 should deter future violations of this nature.  We recommend, consistent with the reasoning of the ALJ, that Met-Ed use the remainder of what could have been a very substantial civil penalty for actual maintenance of facilities or for the cost of their removal.
Conclusion
Based upon the foregoing discussion, we shall deny Met-Ed’s Exceptions and adopt the ALJ’s Initial Decision consistent with the foregoing discussion; THEREFORE,
IT IS ORDERED: 



1.
That the Exceptions of Metropolitan Edison Company to the Initial Decision of Administrative Law Judge Susan D. Colwell are denied.



2.
That the Complaint of Gerard G. Johnson and Jean H. Johnson against Metropolitan Edison Company at Pa. PUC Docket No. C‑20077995, and the Complaint of Joseph E. Dolan and Janet M. Dolan against Metropolitan Edison Company at Pa. PUC Docket No. C-2008-2029081, are sustained.
3.
That the Initial Decision of ALJ Susan D. Colwell is adopted, to the extent consistent with this Opinion and Order.


4.
That within ninety (90) days of the entry date of this Opinion and Order that Metropolitan Edison Company shall either: (1) remove its transmission facilities from the property of the Complainants; or (2) maintain those facilities in a manner which renders them safe consistent with the standards of the National Electrical Safety Code and with Section 1501 of the Pennsylvania Public Utility Code.  In either case, Metropolitan Edison Company shall file with the Commission’s Bureau of Conservation, Energy and Economics Planning within 180 days of the date of entry of this Opinion and Order a report documenting Metropolitan Edison Company’s compliance with this Opinion and Order.

5.
That Metropolitan Edison Company is directed to pay a civil penalty in the amount of $25,000 within thirty (30) days of the entry date of this Opinion and Order by sending a certified check or money order to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265.
6.
That a copy of this Opinion and Order be served on FirstEnergy Corporation.
7.
That a copy of the Opinion and Order be served on the Financial and Assessment Chief, Office of Administrative Services.
8.
That upon payment of the civil penalty and receipt of a report of compliance, the Secretary shall mark this docket as closed.
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BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 26, 2009

ORDER ENTERED:  May 7, 2009
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