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Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 1, 2008, Nancy Manson (Complainant) filed a formal complaint (complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) alleging that the bills attributed to her previous residence were too high.  On April 14, 2008, Respondent filed an answer denying the material allegations in the complaint.  
By Hearing Notice dated July 30, 2008, a hearing was scheduled for October 15, 2008.  On July 31, 2008, I issued a Prehearing Order that set forth procedures to be followed in this case. 
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Respondent was represented by Michael Swerling, Esquire.  Respondent presented the testimony of two of its employees, Teresa Ferrier and Timothy Fisher.  Ms. Ferrier is a regulatory assessor and Mr. Fisher is a high bill field representative.  Tr. 33, 71.  Respondent introduced nine exhibits, all of which were admitted into evidence.  The hearing transcript consists of 103 pages.  The hearing record closed on November 17, 2008. 
FINDINGS OF FACT
1.
Complainant, Nancy Manson, resides at 208 Walnut Street, Darby, PA 19023.  Tr. 5.
2.
Complainant previously resided at 5663 Pentridge Street, Philadelphia, PA 19143.  Complainant was the ratepayer of record, responsible for paying the electric bills, from October 28, 1994 (when service was initiated in her name) to August 2, 2006 (when Complainant’s granddaughter Shakima Mason applied for service in her name).  Tr. 6, 27, 35, 41-42; PECO Ex. 1.
3.
Complainant accrued an outstanding bill of $15,749.22 for electric service provided to the Pentridge Street property.  On December 19, 2006, Respondent transferred the outstanding bill amount to Complainant’s account at her present address.  Tr. 43; PECO Ex. 2 at 5.
4.
Complainant’s budget bills at the Pentridge Street residence were approximately $321 a month.  Tr. 52-53; PECO Ex. 1.
5.
The Pentridge Street property included three bedrooms, a living room and a kitchen.  Complainant lived in the property with her four grandchildren, currently ages 10-25.  Tr. 9, 18-19, 27-30.
6.
The electrical appliances at the Pentridge Street property included a side-by-side refrigerator, an upright freezer, range, microwave oven, washer, dryer, ceiling fan, circulator and oil burner motor for the heating system, water heater, lighting for 9-12 rooms, two televisions, cable box, two VCR or DVD players, and three air conditioners.  Tr. 83-85; PECO Ex. 8.
7.
On July 29, 2005, Respondent’s technician conducted a field investigation at the Pentridge Street residence.  Tr. 83-84; PECO Ex. 8.

8.
 On July 29, 2005, the technician performed drop and passing load tests that showed that the electric meter was accurately registering usage.  Tr. 83-84; PECO Ex. 8.
9.
On July 29, 2005, the technician conducted an appliance analysis.  The appliance analysis showed that Complainant’s Pentridge Street household was capable of consuming 1,919 kWh per month when the air conditioners were not used, and 3,687 kWh per month when the air conditioners were used.  Tr. 83-85; PECO Ex. 8.
10.
On September 26, 2005, a Low Income Usage Reduction Program (LIURP) audit was conducted at the Pentridge Street property.  The LIURP audit revealed broken windows and leaks in the roof of the house.  Tr. 90-91; PECO Ex. 9.
11.
Complainant was enrolled as a CAP Rate D customer from December 7, 1998 to April 19, 2006.  As a CAP Rate D customer she received a 50% discount on the first 500 kWh of usage each month.  Tr. 47-48; PECO Ex. 3.
12.
Complainant made no electric bill payments from January to August 2006.  Tr. 41; PECO Ex. 1 at 8.

13.
Between March 2002 and April 2006, Complainant broke five payment agreements, including one established by the Commission’s Bureau of Consumer Services on August 1, 2003.  Tr. 50-51; PECO Ex. 4.

DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the person seeking affirmative relief from the Commission, complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant alleged that the electric bills attributed to her previous residence – 5663 Pentridge Street in Philadelphia – were too high.  High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  However, “even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.



Respondent billed Complainant for electric service to the Pentridge Street residence from October 28, 1994 (when service was initiated in her name) to August 2, 2006 (when Complainant’s granddaughter Shakima Mason applied for service in her name).  Tr. 27, 35, 41-42.  Complainant’s outstanding account balance from the Pentridge Street residence was $15,749.22.  On December 19, 2006, Respondent transferred that amount to Complainant’s account at her present address – 208 Walnut Street, Darby.  Tr. 43; PECO Ex. 2 at 5.


To establish a prima facie case of overbilling under the Waldron Rule, Complainant was first required to show a disputed bill(s) and then show that the bill was abnormally high when compared to prior usage patterns.  Complainant was then required to show that her pattern of usage had not changed.  Complainant did not satisfy either prong of the Waldron Rule.  Complainant did not dispute any specific bills.  She made a general statement that her electric bills at the Pentridge Street residence were in the $500-$600 range, as compared to her neighbors’ bills which she said were in the $50-$100 range.  Tr. 8, 18.  Complainant indicated that her neighbors lived in the same type of house and used the same appliances as she did and therefore her bills should have been the same as theirs.  Tr. 18.  However, as Respondent’s witness, Teresa Ferrier, testified, Complainant’s budget bills
 were approximately $321 a month and not $500-$600 a month.  Tr. 52-53; PECO Ex. 1.  In failing to dispute a specific bill(s), Complainant provided no reference point for comparing prior usage patterns.  And as a consequence, Complainant provided no reference point from which she could establish that her pattern of usage had not changed.  Complainant provided no evidence regarding her pattern of usage when she resided at the Pentridge Street address.  I also note that Complainant did not present any evidence that she and her neighbors consumed the same amount of electricity each month, and yet her bills were higher than theirs.  For all of the foregoing reasons, Complainant failed to establish a prima facie case of overbilling, and her complaint must be dismissed.



Even assuming for the sake of argument that Complainant had established a prima facie case of overbilling, Respondent presented persuasive evidence that Complainant actually used the electricity for which she was billed.  Complainant described the Pentridge Street address as a residential property that included three bedrooms, a living room and a kitchen.  Complainant lived in the property with her four grandchildren, currently ages 10-25.  Tr. 9, 18-19, 27-30.  The electrical appliances at the Pentridge Street property included a side-by-side refrigerator, an upright freezer, range, microwave oven, washer, dryer, ceiling fan, circulator and oil burner motor for the heating system, water heater, lighting for 9-12 rooms, two televisions, cable box, two VCR or DVD players, and three air conditioners.  Tr. 83-85; PECO Ex. 8.  On July 29, 2005, Respondent’s technician conducted a field investigation at the Pentridge Street residence.  The technician performed drop and passing load tests.
  The tests showed that the electric meter was accurately registering usage.  Tr. 83-84; PECO Ex. 8.  Respondent’s technician also conducted an appliance analysis.  The appliance analysis showed that Complainant’s Pentridge Street household was capable of consuming 1,919 kWh per month when the air conditioners were not used, and 3,687 kWh per month when the air conditioners were used.  Respondent’s technician consequently found that Complainant’s household was capable of consuming the electricity for which she was billed.  Tr. 83-85; PECO Ex. 8.  Earlier field investigations conducted by Respondent at the property on August 17, 2002 and May 6, 2003, also showed that the meter was accurately registering usage; that there were no grounds, dissipation or foreign load;
 and that the household appliances were capable of consuming the electricity for which Complainant was billed.  Tr. 73-76; PECO Ex. 7.  


 I also note that a Low Income Usage Reduction Program (LIURP) audit was conducted at the Pentridge Street property on September 26, 2005.  The LIURP audit revealed broken windows and leaks in the roof of the house.  Respondent’s witness, Timothy Fisher, indicated that the draftiness of the house may have caused more electricity to be consumed to maintain a comfortable temperature at the residence.  Tr. 90-91; PECO Ex. 9.



Another contributing factor to Complainant’s large arrearage at the Pentridge Street property was her poor payment history.  Tr. 35-36, 43.  Complainant was enrolled as a CAP Rate D customer from December 7, 1998 to April 19, 2006.  As a CAP Rate D customer she received a 50% discount on the first 500 kWh of usage each month. 
  Tr. 47-48; PECO Ex. 3.  Complainant made no electric bill payments from January to August 2006.  Tr. 41; PECO Ex. 1 at 8.  I also note that between March 2002 and April 2006, Complainant broke five payment agreements, including one established by the Commission’s Bureau of Consumer Services on August 1, 2003. 
  Tr. 50-51; PECO Ex. 4.



For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that she was overbilled by Respondent.  I must therefore dismiss the complaint.      
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Nancy Manson against PECO Energy Company at Docket No. C-2008-2028733 is dismissed.

2.
That this case be marked closed.

Date: April 22, 2009









    






__________________________________








Charles E. Rainey, Jr.     









Administrative Law Judge
	� 	Under budget billing a customer’s bills are spread out evenly over a year.  Ms. Ferrier explained that a customer’s budget bills are determined by taking a year’s worth of revenues attributed to the customer and then dividing that amount by eleven.  Tr. 52-53.


	�	 A passing load test is conducted by operating an appliance to see if the meter registers the wattage of the appliance.  A drop load test is conducted by turning off all appliances to see if the meter stops registering usage.  Tr. 75-76.


	� 	Gounds or dissipation refers to electricity leaking into the ground or wall and not used by an appliance.  Tr. 74-75.  Foreign load refers to consumption of electricity by a source outside of the ratepayer’s household.


	� 	On March 24, 2008, Complainant was recertified for CAP Rate D at her present residence on Walnut Street in Darby.  Tr. 47-48; PECO Ex. 3.


	� 	Complainant broke two additional payment agreements at her present address.  Tr. 50-51; PECO Ex. 4.
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