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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Petition for Rescission and Amendment (Petition) filed by the Philadelphia Gas Works (PGW) on July 7, 2003.  Replies to the Petition were filed by the Office of Trial Staff (OTS); the Office of Consumer Advocate (OCA); the Consumers Education and Protective Association, the Association of Community Organizations for Reform Now, the Tenants' Action Group and the Action Alliance of Senior Citizens of Greater Philadelphia (collectively CEPA).  
History of the Proceeding


On March 31, 2003, the Commission entered an Opinion and Order at this docket that approved, as modified, PGW's restructuring filing (March 31st Order).  A full and complete history of that proceeding may be found in the March 31st Order.  That Opinion and Order resolved the treatment of PGW's Senior Citizen Discount (SCD) Program in addition to the other issues raised by PGW’s filing.


In its restructuring proceeding, PGW proposed to close its existing SCD Program to new participants after September 1, 2003.  The SCD Program would continue for all participants enrolled in that program as of that date.  Over time, the SCD Program would be phased out due to the mortality of the participants.  Our March 31st Order approved PGW's SCD Program proposal.  (March 31st Order at 42-45).


As previously noted, on July 7, 2003, PGW filed the instant Petition for Rescission and Amendment which seeks to modify the SCD Program that was approved in the March 31st Order.  The OCA filed a reply in support of the Petition.  CEPA filed a reply that supports the Petition, except for the proposed treatment of energy grants for program participants.
  The OTS has filed a reply in opposition.  
Discussion


PGW has filed its Petition pursuant to Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g).  That Section provides in pertinent part:  "The commission may, at any time after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it."  


PGW requests the following relief:  
By this Petition, PGW respectfully requests that the Commission exercise its discretion to amend its March 31, 2003 Final Opinion and Order in PGW's Restructuring Proceeding so as to authorize continuation of the Company's Senior Citizen Discount ("SCD"), on a means-tested basis, consistent with the consensus arrived at among PGW, the Mayor and City Council of the City of Philadelphia after consultation with local senior citizen advocacy groups.

(Petition 1).  


In our March 31st Order, we approved PGW's original recommendation that effectively froze participation in the SCD Program as of September 1, 2003.  That proposal was consistent with Section 2212(r)(2) of the Code which provides that senior citizens receiving discounted service at the time the post-restructuring tariff takes effect "shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city."  We also found that the proposal was consistent with Section 2212(r)(1) of the Code which authorizes such programs "provided that such rates and terms of such program are just and reasonable."  (March 31st Order at 44).  


We agree with the OTS’ position that the Petition in front of us clearly raises factual issues that cannot be resolved based upon the record developed in PGW’s restructuring proceeding.  The OTS is correct in asserting that the current proposal was not examined during the earlier hearings.  It is simply too great a stretch to find that the proposal to continue the SCD, on a means-tested basis, is adequately supported by a record developed by Parties that argued for continuation of the SCD without any test at all.  One example of a fact identified in the Petition that has no foundation in the record is PGW’s projection that there will be 1,300 participants in the program during the first year at an annual cost of $366,000.  (Petition 6-7).  While PGW attempts to buttress its projections by a verified statement attached to the Petition, this cannot be relied upon as evidence unless it is subjected to a hearing.



Since the instant Petition is not a request to reexamine the record of the restructuring proceeding and new factual issues not previously addressed have been presented here, we shall treat PGW’s Petition as a Petition for Relief pursuant to Section 5.41 of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.41.  



For the foregoing reasons, we find that PGW’s Petition must be referred to the Office of Administrative Law Judge (OALJ) for expedited hearing culminating in the issuance of a Recommended Decision.  In addition to providing the necessary hearings in light of the factual issues presented in the Petition, this process will allow for the full consideration of all the ramifications of PGW’s proposal.  Among the issues involved are the number of participants allowed into the program on an annual and cumulative basis, program costs which may be incurred over and above the rate discount, eligibility requirements and the impact on natural gas competition.  



While it may be true that continuing the SCD program on a means-tested basis will be less costly than continuing the program without a means-test, this cost will still be substantial.  PGW projects an annual cost of $8.4 million dollars by 2020.  (PGW Petition at 7).  Given the substantial nature of the proposal before us, and the lack of record support at this stage of the proceeding, we would be remiss in our responsibility to all of PGW’s customers if we did not provide an adequate process to ensure full consideration of all of the factual and policy issues raised by PGW’s proposal.
Conclusion


For the foregoing reasons, we will refer PGW’s Petition to the OALJ for purposes of an expedited hearing and the issuance of a Recommended Decision consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:  
That the Petition for Relief filed the Philadelphia Gas Works on July 7, 2003, is hereby referred to the Office of Administrative Law Judge for purposes of an expedited hearing and the preparation of a Recommended Decision consistent with this Opinion and Order.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 2, 2003
ORDER ENTERED:  October 9, 2003



	�	CEPA filed an appeal from the Commission’s March 31st Order at CEPA, et al. v. Pennsylvania Public Utility Commission, No. 1728 C.D. 2003.  The issues raised in the Petition here under review are separate and distinct from the issues raised in CEPA's appeal.  Accordingly, Pa.R.A.P. No. 1701(c) permits us to entertain PGW's request for rescission and amendment even though our March 31st Order is the subject of an appeal.  
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