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HISTORY OF THE PROCEEDINGS


On April 28, 2008, Robert Butts and Laurel Davies-Butts (Complainants) filed a Formal Complaint against Valley Energy, Inc. (Valley Energy, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. C‑2008‑2039953.  Complainants alleged, in their Complaint, that the Company was forcing them to accept an automated meter reading (AMR) device on their gas meter and that they wished to retain their passive read meter.  To remedy any meter access issues, Complainants requested that the meter be read at scheduled times or that Complainants be permitted to send in meter reading cards or digital photographs.  In addition, Complainants alleged that a Valley Energy representative was rude and bullying when Mrs. Davies-Butts contacted him with questions about the AMR device and indicated that her objections to installation would be futile.  Complainants also indicated that the representative refused to answer safety questions or provide any information about the device.  As relief, Complainants requested that they be permitted to retain their passive read meter.


Valley Energy filed an Answer and Motion to Dismiss Complaint on May 29, 2008.  In its Answer, the Company denied the material allegations of the Complaint, including that its AMR devices were unsafe, that its representative had been bullying, or that the Company had refused to provide AMR information upon request.  In its Motion to Dismiss, Valley Energy cited to Commission decisions which permitted the use and installation of AMR devices for efficiency and economy, as a reasonable condition of service.  See, e.g., Re National Fuel Gas Distribution Corp., 66 Pa. PUC 507 (1988).  Accordingly, the Company requested that the Complaint be dismissed.


Complainants did not file a timely response to the Motion to Dismiss.



On August 8, 2008, Chief Administrative Law Judge Veronica A. Smith (CALJ Smith) issued an Order on Respondent’s Motion to Dismiss the Complaint, which granted the motion in part.  Specifically, CALJ Smith agreed with Valley Energy that, based upon numerous Commission decisions, customer refusal of AMR installation was not permitted and accordingly, that portion of the Complaint would be dismissed.  However, CALJ Smith noted that the Complaint also alleged rude and bullying customer treatment and failure to provide information when Mrs. Davies-Butts had questioned the AMR installation, and that these allegations, if proven, would constitute unreasonable public utility service.  Thus, CALJ Smith directed that the allegations of unreasonable treatment be set for a hearing. 


By Telephone Hearing Notice dated November 3, 2008, the parties were notified that an Initial Telephonic Hearing was scheduled for Thursday, December 11, 2008, at 10:00 a.m.  I was assigned to preside in this matter and render a decision.  


On November 5, 2008, I issued a Prehearing Order which reiterated the day, date, and time for the hearing, and provided applicable procedures regarding submission of proposed exhibits, attorney representations, continuances, subpoenas, discovery and burden of proof.  I emphasized the Commission policy which encouraged settlements.


On December 1, 2008, I received a copy of a Motion for a Continuance of Hearings filed by Valley Energy.  In its Motion, the Company indicated that the scheduled December 11, 2008 hearing was in direct conflict with its Annual Board Meeting and that both of its corporate officers/witnesses with direct knowledge of the facts at issue (Robert Crocker, President and Edward Rogers, Vice President of Operations) must attend the Board Meeting.  I determined that, as these witnesses were critical to the case, good cause had been shown for one continuance and it was granted.


By a Hearing Reschedule Notice dated December 3, 2008, the parties were informed of the hearing which was rescheduled for Tuesday, January 20, 2009, at 10:00 a.m. 



On January 12, 2009, I received a request to convert the scheduled hearing to a prehearing conference, in order to provide clarity as to the remaining issues for litigation.  I determined that sufficient clarity had been provided and therefore denied the prehearing conference request, by Order dated January 12, 2009.  In that same Order, I revised the case caption to remove “Robert Butts” as a Complainant, as I had just received word that Mr. Butts had passed away in late May 2008.



The telephonic hearing was held as scheduled on Tuesday, January 20, 2009 at 10:00 a.m.  Complainant appeared pro se, testified in her own behalf and introduced no exhibits.  Valley Energy, which was represented by Pamela C. Polacek, Esquire, presented two witnesses (Edward Rogers and Robert Crocker) and two exhibits (Valley Energy Exhibits 1 and 2).  At the conclusion of the hearing, the parties requested additional time to decide whether they would file briefs.  Accordingly, I issued a Procedural Order which provided the parties until close of business on January 27, 2009 to notify me as to their briefing intentions.



On January 27, 2009, I received a request from Valley Energy to file a brief.  I then issued an Order Establishing a Briefing Schedule, on February 12, 2009, upon receipt of the transcript.  The parties were directed to file their Main Briefs no later than February 26, 2009 and Reply Briefs, if any, no later than March 6, 2009. 



On February 26, 2009, I received a copy of Valley Energy’s Main Brief but did not receive a brief from the Complainant.  On March 2, 2009, counsel for Valley Energy confirmed that she also had not received a brief from the Complainant.  According, I closed the record for decision writing by Order dated March 3, 2009.



The record consists of 60 transcript pages and two Company exhibits.  This matter is ready for a decision.
FINDINGS OF FACT



1.
Complainant Laurel Davies-Butts, 400 Olive Street, Sayre, PA 18840, is a residential natural gas customer of Valley Energy, Inc.  Tr. 13-14.


2.
Respondent is Valley Energy, Inc., a public utility providing natural gas distribution service to customers in the Commonwealth of Pennsylvania.  Tr. 32.


3.
In early 2008, Valley Energy commenced installation of AMR equipment on customer’s meters as part of its system-wide enhancement.  Its initial installation phase targeted meter locations which were difficult to access, such as the Complainant’s meter.  Eventually, the Company will install AMR devices system-wide.   Tr. 32-33; Valley Energy Exhibit (Ex.) 1.


4.
The AMR device which enables automatic readings is mounted on the meter and interfaces with the index drive to collect the readings.  A signal is sent to the device to obtain the usage information, which is then used in the Company’s billing system.  Tr. 35.  


5.
On March 27, 2008, Valley Energy attempted to install an AMR device on Complainant’s meter but she refused access pending receipt of a letter from the Company providing information about the device.  Tr. 17, 33.



6.
On March 28, 2008, Edward Rogers, the Company’s Vice President of Operations, sent a letter to the Complainant which explained that the device to be installed was an AMR device to provide for enhanced service, and that if she wanted further information, she was to contact him at the telephone number provided in the letter.  Tr. 34; Valley Energy Ex. 1.


7.
On March 31, 2008, after receipt of the letter, Ms. Davies-Butts called Mr. Rogers to indicate safety concerns and that she preferred to retain her passive read meter with readings by appointment or customer-provided readings.  Tr. 19.



8.
Mr. Rogers explained to Complainant why the AMR devices were being installed, how they operated, and why they were safe.  He provided safety information to the extent available to the Company but some requested information was proprietary.  Tr. 35, 39.  However, Mr. Rogers also conveyed to Ms. Davies-Butts that the installation of the AMR device was not discretionary for customers and that the Company was committed to installing the devices.  Tr. 28.  No safety literature on the AMR device was sent to Complainant at this time, although information was eventually supplied.  Tr. 53-54, 57.  


9.
Ms. Davies-Butts interpreted Mr. Rodger’s candor about the Company’s intentions to install the devices as being rude and insensitive.  Tr. 19, 27. 


10.
At that time, Ms. Davies-Butts was intending to move from the 400 Olive Street location as she had purchased a new home.  Upon her request, Mr. Rogers agreed to wait to install the device until after she had moved, which was anticipated to be in May or June 2008.  Tr. 29, 35-36.



11.
As of the date of the hearing, which was January 20, 2009, Valley Energy still had not installed the AMR device at 400 Olive Street as the Company thought it prudent to wait until the conclusion of this litigation.  Tr. 36, 40-41.  Ms. Davies-Butts had purchased another home in the area but had not sold the 400 Olive Street residence or removed all her belongings from the house as of the date of hearing.  Tr. 14.



12.
Mr. Rogers received extensive training in customer service in past positions with the Company. Tr. 37-38.  There is no evidence that any customer has previously complained about Mr. Rogers’ customer service.  Tr. 44.



13.
In the past 33 years, no formal customer service complaints have been filed with the Commission against the Company other than the instant complaint.  Tr. 43.


14.
In a recent Commission customer service survey, only two out of 400 responses were “very dissatisfied” with the Company in the categories measuring customer courtesy.  Tr. 43-44.



15.
After the Company received Ms. Davies-Butts’ Formal Complaint, the Company president Robert Crocker sent a letter to the Complainant, dated August 28, 2008, offering to meet with her to further explain the AMR device operation and to answer questions and address concerns.  Ms. Davies-Butts did not respond to the offer.  Tr. 45-46; Valley Energy Ex. 2.



16.
Valley Energy has never previously had anyone inquire about the safety of the AMR devices.  Tr. 51.  

DISCUSSION



In her Complaint, Ms. Davies-Butts alleged that a Company representative had been rude and had failed to provide requested safety information when she had questioned the AMR installation.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).



In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  



If Complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the Complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.
This is a difficult case for the party with the burden of proof because the allegation of unreasonable utility service essentially involves one phone conversation between two people (Complainant and Mr. Rogers) with diametrically opposing interpretations of that conversation.  There were no other witnesses.

By her testimony that she was treated rudely and was refused information about utility facilities, Ms. Davies-Butts established a prima facie case that the utility provided unreasonable public utility service under 66 Pa. C.S. §1501.  Waldron, supra.  At that point, the burden of going forward with the evidence shifted to the Respondent.  However, Respondent rebutted the prima facie case as Mr. Rogers testified that he treated Complainant courteously, tried to answer her safety questions, and thought the matter was resolved as the AMR device would not be installed until after Complainant had moved.  Furthermore, Mr. Crocker testified that there had been no customer service complaints about Mr. Rogers and the Company has an excellent customer service record with the Commission.  
Since Respondent has rebutted the prima facie case, the burden shifts back to the Complainant to rebut the utility’s case.  Poorbaugh, supra.  Ms. Davies-Butts was unable to rebut this case as she essentially repeated her previous earlier testimony, which had already been rebutted by the Company.  Tr. 53-55.  Thus, Complainant failed to meet her burden of proof.
The record does indicate that no written safety information was provided to Ms. Davies-Butts by Mr. Rogers; however, it appears that at least some of the requested material was proprietary and/or had to be obtained from the manufacturer.  Also, as Mr. Rogers was aware that Complainant was moving and he had agreed not to install the device until she had vacated, he apparently assumed that no further safety information was required.  I note that Mr. Crocker agreed to provide further information in response to Ms. Davies-Butts’ Formal Complaint, but Complainant did not respond to his offer.  Safety literature from the manufacturer was eventually supplied through Valley Energy’s counsel.  Tr. 56-57.
As stated by Valley Energy in its Main Brief, adequate, efficient, safe and reasonable service does not require “perfect” service.  See, Moser v. PECO Energy Company, 2003 WL 2286019 (Pa. P.U.C. 2003).  The Company responded appropriately to Ms. Davies-Butts’ concerns in that: (1) Mr. Rogers explained to Complainant why the AMR devices were being installed, how they operated, and why they were safe; (2) he agreed to wait until after Complainant had vacated the house to install the AMR unit; and (3) Mr. Crocker, Valley Energy’s president, offered to meet with Complainant to further explain the operation of the AMR units and answer any questions and concerns.  Valley Energy Main Brief, pp. 5-7. 

As Complainant failed to meet her burden of proof of unreasonable public utility service, her Complaint will be denied. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.



2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).



3.
The Commission has approved the use and installation of AMR devices for purposes of efficiency and economy, as a reasonable condition of service.  Re National Fuel Gas Distribution Corp., 66 Pa. PUC 507 (1988).


4.
Adequate, efficient, safe and reasonable service does not require “perfect” service.  See, Moser v. PECO Energy Company, 2003 WL 2286019 (Pa. P.U.C. 2003).



5.
Complainant has not met her burden of proof as to inadequate and unreasonable service and therefore, her Complaint is properly denied.  66 Pa. C.S. §§332(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint of Laurel Davies-Butts against Valley Energy, Inc. at Docket No. C-2008-2039953 is hereby denied.
Date:
May 4, 2009




______________________________







Kandace F. Melillo








Administrative Law Judge
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