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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Petitions to Appeal Secretarial Letter (Petitions) filed by the City of Bethlehem (City) on April 6, 2009, and by Norfolk Southern Railway Company (Railroad) also on April 6, 2009, relative to the above-captioned proceeding.  The Secretarial Letter to which the Petitions refer was issued on March 18, 2009.  No responses to the Petition have been filed.    
HISTORY  TC "I.
HISTORY OF THE PROCEEDINGS" \f C \l "1" 


On November 14, 2008, the Railroad filed an Application with the Commission in which it averred, inter alia, that it is desirable to abolish the instant crossing due to the inactivity of the rail line since 1999.  The Surface Transportation Board authorized the abandonment of service in 2004, which was consummated in early 2008.  The track at the crossing has been removed.  The structure is located in the City.  The boundary line between the Borough of Hellertown and the City is located five feet east of the eastern end of the bridge.

A Field Investigation and Conference was arranged by Commission Staff and held on February 5, 2009, at the site of the instant crossing.  All Parties of record were notified of the Conference.  In attendance were the following: the City; the Railroad; Hellertown Borough; and Pennsylvania Department of Transportation. 



No Party at the Field Conference objected to the abolition of the crossing.  Accordingly, on March 18, 2009, the Commission issued a Secretarial Letter which, inter alia, approved the Railroad’s Application and directed that the instant crossing be abolished.  Whereupon, the City filed the instant Petition contesting the Commission’s March 18 Secretarial Letter.  

DISCUSSION 
Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), provides that:

Unless otherwise provided in this part, actions taken by a subordinate officer, other than a hearing officer, under authority delegated by the Commission may be appealed to the Commission by filing a petition within 10 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsyl​vania PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding. 



In our Secretarial Letter issued herein on March 18, 2009, in Paragraph 3 thereof, we directed as follows: 

3.
 Norfolk Southern Railway Company, at its sole cost and expense, furnish all material and do all work necessary to abolish the crossing by removing the timber bridge and construct a roadway on fill at this location.  The roadway pavement will be restored throughout the entire width of the roadway including the shoulder areas with bituminous material to provide a smooth and satisfactory transition, all in accordance with the specifications of PennDOT and this Secretarial Letter.

Secretarial Letter at 2.

In its Petition, the City refers to the above-recounted Paragraph and claims that, prior to the Field Conference, the Commission erroneously failed to notify the Pennsylvania Department of Conservation and Natural Resources (DCNR), as required by 32 P.S. § 3620.  The City avers that such notice is required so that DCNR can evaluate the proposed abolition or removal in order to determine the impact of such action upon the development, expansion and existing use of public recreational trails and also so that DCNR can participate in the proceeding before the Commission.  Petition at ¶ 8.     Accordingly, the City requests that we: (1) reconsider our Secretarial Letter of March 18, 2009; and (2) that the required notice be provided to DCNR for its comment on the impact the proposed plan will have on the development, expansion and existing use of recreational trails in this area.

In its Petition, the Railroad noted that, in Paragraph 7 of its Application, as reiterated at the Field Conference, it agreed to remove the existing wooden bridge structure and replace it with fill that would support a roadway, at it sole cost and expense.  The proposed scope of work would support a sixteen-foot wide roadway for a twelve-foot wide single lane at a finished grade approximately twelve inches below the current roadway elevation.  The Railroad also offered to convey its property at the crossing at no cost to the City for the roadway.
The Railroad notes, however, that the Secretarial Letter directed it to develop plans and to “construct a roadway on fill at this location” with bituminous material.  Secretarial Letter, Ordering Paragraphs 3-6.  The Railroad contends that it did not agree to construct a roadway at the site at its sole cost and expense.  Additionally, the Secretarial Letter did not address the Railroad’s express limitation of replacing the bridge with fill that would support a sixteen-foot wide roadway for a twelve-foot wide single traffic lane, which is the width of the present roadway at the site.  Petition at ¶¶ 3, 4.  The Railroad requests that this matter be set for hearing if the Parties do not submit a settlement agreement.  
On review of the Petitions, we find them to be meritorious.  We consider that the City, the Railroad and DCNR should all be provided with a forum at which to outline the issues of concern to them in relation to this project.  As such, we shall direct that DCNR be made a party to this proceeding, and that the proceeding be assigned to our Office of Administrative Law Judge for such further proceedings as deemed appropriate; THEREFORE,
IT IS ORDERED:  
1.
That the Petition to Appeal Secretarial Letter filed by the City of Bethlehem on April 6, 2009, is granted to the extent consistent with this Opinion and Order.

2.
That the Petition to Appeal Secretarial Letter filed by Norfolk Southern Railway Company on April 6, 2009, is granted to the extent consistent with this Opinion and Order.

3.
That the Pennsylvania Department of Conservation and Natural Resources be served a copy of this Opinion and Order and be made a party to this proceeding.

4.
That this proceeding is assigned to the Office of Administrative Law Judge for such further proceedings as deemed appropriate.  
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BY THE COMMISSION,








James J. McNulty








Secretary
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