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INITIAL DECISION SUSTAINING PRELIMINARY OBJECTION AND DISMISSING COMPLAINT 

Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On March 9, 2009, Charles W. Kinsky (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Paragraph 4A of the complaint form contains the hand written statement “permit was issued to build a substation in Worcester Twp.”
Paragraph 5 of the complaint form contains the hand written statement “the decrease in property values did not seem to be addressed for neighboring properties”.  The complaint form contains no other request for relief.
The Respondent filed an answer with new matter on April 6, 2009.  The answer admits that the Commission issued a Secretarial Letter on February 13, 2009 at Docket No. A-2008-2033601 authorizing the Respondent to construct a substation in Worcester Township, Montgomery County designated as the Centerpoint Substation.  The answer denies that the Commission did not address the decrease in property values for neighboring properties.  The answer points out that in her initial decision dated December 26, 2008, Administrative Law Judge (ALJ) Cynthia Williams Fordham discussed property values and analyzed the testimony of the Complainant, who testified at a public input hearing in the proceeding at A-2008-2033601.  The answer quotes from pages 25-26 of ALJ Fordham’s initial decision where she addresses the Complainant’s testimony and the Commission’s lack of authority to award damages to property owners based on the alleged decrease in the value of their properties due to the construction of the Centerpoint Substation. 
The new matter asserts that the Commission should dismiss the complaint because it has issued a final decision on the merits in the proceeding at A-2008-2033601 holding that the Commission has no authority to award damages to the Complainant based on the alleged decrease in the value of his property due to the construction of the Centerpoint Substation.  The new matter points out that the Complainant testified at the public input hearing in the proceeding at A-2008-2033601 on the issue of decrease in property values and that ALJ Fordham addressed this issue in her initial decision.  According to the new matter, neither the Complainant nor any other party filed exceptions to ALJ Fordham’s initial decision in the proceeding at A-2008-2033601.
The Commission issued an order on February 13, 2009 stating that ALJ Fordham’s decision became final as a matter of law and approving the Respondent’s application at A-2008-2033601.  The new matter contends that the thirty-day period for filing an appeal from the February 13, 2009 Commission order has passed and no entity has filed an appeal from that order.  The new matter alleges that the Complainant is attempting to re-litigate issues and claims already decided by the Commission in the proceeding at A-2008-2033601.  The new matter also argues that the Complainant is seeking an award of damages from the Commission when the Commission lacks the authority to order such an award.  The answer with new matter requests that the Commission dismiss the complaint.
Also on April 6, 2009, the Respondent also filed a preliminary objection in response to the Complainant’s complaint.  The preliminary objection asserts that the Commission should dismiss the complaint pursuant to 52 Pa. Code §5.101(a)(1) because the Commission lacks jurisdiction to award damages.  The preliminary objection contends that the Complainant is seeking monetary compensation for alleged property devaluation and that the Commission lacks the authority to award monetary damages.  Since the Commission lacks the authority to award damages, the preliminary objection requests that the Commission dismiss the complaint.
By notice dated April 21, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s preliminary objection or new matter.  The preliminary objection is ready for decision.  For the reasons set forth below, I will sustain the preliminary objection and dismiss the complaint.

FINDINGS OF FACT



1.
The Complainant in this case is Charles W. Kinsky, whose address is listed in the complaint as 3220 Fisher Road, Lansdale, Pa. 19446. 



2.
The Respondent in this case is PECO Energy Company. 



3.
On March 9, 2009, the Complainant filed a formal complaint against the Respondent.



4.
On April 6, 2009, the Respondent filed a preliminary objection.

5.
The Complainant has not filed an answer to the Respondent’s preliminary objection.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file a preliminary objection asserting lack of Commission jurisdiction.  52 Pa. Code §§ 5.101(a)(1).  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991). The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa. Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer. The regulation at 52 Pa. Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  The regulation at 52 Pa. Code § 5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code § 5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).
The Respondent’s preliminary objections argue that the Commission should dismiss the complaint because the Commission lacks jurisdiction to award monetary damages.  The Respondent is confusing the Commission’s power or authority with the Commission’s subject matter jurisdiction.  The difference was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm’n Of the City Of Reading, 739 A.2d 121, 124 (Pa. 1999):

Jurisdiction and power are not interchangeable although judges and lawyers often confuse them - Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs. Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa. Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).


See also, In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Bell Telephone Co. of PA v. Philadelphia Warwick Co., 50 A.2d 684 (Pa. 1947).  
Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995). 
The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101 as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

The Commission’s lack of authority to grant the relief requested is not included among the grounds permitted for a preliminary objection.  Rather, the Commission’s lack of authority is an affirmative defense that should be raised in new matter pursuant to 52 Pa. Code §5.62(b).  The Respondent did raise the issue of the Commission’s lack of authority to award damages in its new matter in addition to its claim that the Complainant is attempting to re-litigate issues and claims already decided by the Commission in the proceeding at A-2008-2033601.
The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since the Respondent did raise the issue of the Commission’s lack of authority to award damages in its new matter, the Complainant had notice of the issue but has failed to file an answer to either the new matter or preliminary objection.  I will consider the issue of the Commission’s lack of authority to award damages in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect the Complainant’s substantive rights since the Complainant has had notice of the issue and an opportunity to respond.  Since the Commission’s lack of authority is an affirmative defense, and the Respondent properly raised it in its new matter, I shall treat the Respondent’s preliminary objection as a motion for judgment on the pleadings filed pursuant to 52 Pa. Code § 5.102.
The Commission’s Rule of Practice and Procedure at 52 Pa. Code §5.102 governs motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

Viewing the averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings, the complaint asserts that the Commission issued an order permitting the Respondent to build an electric substation in Worcester Township, Montgomery County.  The complaint also asserts that the Commission did not address the decrease in the value of neighboring properties.  Admitting these factual allegations as true for purposes of disposing of the Respondent’s motion, the Respondent argues that the Commission lacks the authority to award monetary damages to the Complainant.  The Respondent is correct.

Accepting as true all of the facts alleged in the Complainant’s complaint, he is not entitled to relief as a matter of law.  There is no factual dispute that the Commission issued an order permitting the Respondent to build an electric substation.  There is also no factual dispute that the Commission’s order did not award damages to the Complainant or other property owners.  Since there are no factual disputes regarding the allegations in the complaint, a hearing is not necessary.  As set forth above, the Commission lacks the authority to award damages to the Complainant for any decrease in the value of his property.    

Granting the Respondent’s motion for judgment on the pleadings is appropriate under the circumstances.  I will dismiss the complaint with prejudice and enter the following order.

CONCLUSIONS OF LAW



1.
The Commission has no authority to award monetary damages.



2.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2009-2095391 is dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objection filed by PECO Energy Company at Docket No. C-2009-2095391 is sustained.



2.
That the complaint of Charles W. Kinsky filed at Docket No. C-2009-2095391 is dismissed with prejudice.



3.
That the record at Docket No. C-2009-2095391 is marked closed.

Date:
May 14, 2009




_______________________



David A. Salapa



Administrative Law Judge
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