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HISTORY OF THE PROCEEDING

On September 8, 2008, Jesse Snak (Mr. Snak or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Equitable Gas Company (Equitable, the Company or Respondent) alleging that he has received a notice that his utility service is being terminated.  In addition, Mr. Snak objects to the late fees charged to him by Equitable and to Respondent’s request that he pay “the full budget amount plus a turn on charge” to reconnect services after they were terminated for nonpayment.
  Complaint ¶5.  On October 9, 2008, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint.
An Initial Telephone Hearing Notice dated November 6, 2008, advised the parties that an initial telephonic hearing was scheduled for December 11, 2008, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.
On November 19, 2008, I received a letter from Respondent’s attorney in this matter, Mr. Chad A. Cicconi, Esq., informing me that he had a scheduling conflict on December 11, 2008, and requesting that the initial telephone hearing be rescheduled for a different date.

By letter dated November 20, 2008, I informed the parties that I had granted Respondent’s request to have the hearing rescheduled for a different date.  On the same date, a Hearing Cancellation/Reschedule Notice was mailed to the parties advising them that the initial telephonic hearing was rescheduled for Wednesday, December 10, 2008.

Also on November 20, 2008, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 
The telephone hearing convened as scheduled on Wednesday, December 10, 2008, at 10:00 a.m.  Jesse Snak appeared pro se and testified on behalf of the Complaint.  Mr. Cicconi represented the Respondent, which sponsored three exhibits and presented the testimony of Ms. Vukela, a lead representative for the mediation unit of Equitable assigned to respond to customer complaints in front of the Commission.  The record closed at the conclusion of the hearing. 

FINDINGS OF FACT

1.
The Complainant is Jesse Snak, who is the sole resident of 176 Pennsylvania Avenue, Bridgeville, PA 15017 (service address).

2. Respondent is Equitable Gas Company.

3.
The complaint concerns Mr. Snak’s residential gas account with Equitable.

4.
Complainant initiated services with Equitable on September 19, 2007.

5.
 At the time Complainant signed up for gas service with Equitable, he understood that the billing was going to be monthly.
6.
From September 2007 to October of 2008, Complainant made only eight (8) payments toward his account with Equitable.  Equitable Exhibit 2.
7.
From September 2007 to October of 2008, Equitable has charged Complainant late payment fees nine (9) times.  Equitable Exhibit 2.
8.
The total amount Equitable has charged Complainant in late payment fees, from the initiation of gas service in September of 2007 until October of 2008, is $22.26. Equitable Exhibit 2.
9.
Mr. Snak received one termination notice from Respondent in June of 2008.  At the time, his account balance was $739.75.  Equitable Exhibit 2.
10.
Following the June 2008 termination notice, Mr. Snak was erroneously required to pay a security deposit of $230.00 although his gas service was never terminated.
11.
On September 29, 2008, Equitable discovered the error and applied the security deposit of $230.00 to Mr. Snak’s account balance, along with $3.03 in deposit interest.  Equitable Exhibit 2.


12.
On January 27, 2008, Mr. Snak entered into a payment arrangement with the Company agreeing to make monthly payments consisting of regular budget billing, plus $18.00 towards arrearages.
  Equitable Exhibit 3.


13.
On April 22, 2008, Complainant entered into a second Company-issued payment arrangement agreeing to make monthly payments consisting of regular budget billing, plus $29.00 towards arrearages.
 Equitable Exhibit 3.
12.
At the time of the hearing, Mr. Snak had a balance of $219.57.  Equitable Exhibit 2.
14.
Complainant was a subcontractor for Snak Painting until February of 2008, receiving approximately $1,200.00 per month for his work as a painter.  

15.
Mr. Snak started his own business in March of 2008.  He is now self-employed and receives approximately $2,000.00 per month as gross personal income. 

DISCUSSION

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In his Formal Complaint, Mr. Snak alleged that he had received a notice that his utility service was being terminated.  In addition, Mr. Snak objected to the late fees charged to him by Equitable and to Respondent’s request that he pay “the full budget amount plus a turn on charge” to reconnect services after they were terminated for nonpayment.  Complaint ¶5.  At the hearing, Mr. Snak did not dispute the “turn on charge” mentioned in his Complaint.  However, during her direct testimony, Ms. Vukela clarified that the Company had erroneously charged Mr. Snak a security deposit of $230.00 although his gas service was never terminated.  Ms. Vukela explained that on September 29, 2008, Equitable discovered the error and applied the security deposit of $230.00 to Mr. Snak’s account balance, along with $3.03 in deposit interest.  Equitable Exhibit 2.  No other turn-on charge is found in the Company’s records.  Id.  Because the security deposit was returned to Complainant in full and with interest, and because Complainant did not raise the issue of any other “turn on charge” at the hearing, I will dismiss the claim as moot.
 During the hearing, Mr. Snak testified that he is self-employed with a personal gross monthly income of $2,000.00.  Mr. Snak also testified that he does not get paid until 60 days after the completion of a job, which makes it difficult for him to make regular monthly payments to his utilities.  He requested a payment arrangement which would allow him to make payments twice a year, quarterly or every other month.   As alternative, he requested that the Company do not charge him any late fees or send him termination notices for missed payments.  
Regarding Complainant’s objection to Equitable billing him for service on a monthly basis, he admitted on cross-examination that he understood that he was going to be billed every month when he first requested gas service from Equitable.  Respondent’s witness, Ms. Vukela testified that Equitable bills its customers monthly pursuant to its tariff.
  The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Cmwlth. 1977); Brockway Glass Co. v. PA Public Utility Comm'n, 437 A.2d 1067(Pa. Cmwlth. 1981).  Tariff provisions approved by the Commission are prima facie reasonable. Lynch v. PA Public Utility Comm'n, 594 A.2d 816 (Pa. Cmwlth. 1991), alloc. den. 605 A.2d 335 (Pa. 1992).  I conclude that Complainant has failed to carry his burden of proving that Respondent has violated a Commission statute, regulation or order, or the Company’s own tariff, by refusing to offer Complainant a billing method other than the monthly billing it applies for all its residential customers.
With regard to Complainant’s objection to being charged late payment fees, Commission regulation permits a utility to assess late fees for non-payment of bills, at a rate of 1.5% per month on an overdue balance.  Title 52, Section 56.22 of the Pennsylvania Code provides that:

  (a) Every utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the full unpaid and overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum.

(b) An additional charge or fixed fee designed to recover the cost of a subsequent rebilling may not be charged by a regulated utility.

(c) Late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.
52 Pa. Code § 56.22.  In addition, Respondent states in its New Matter that Equitable’s tariff
 also provides for a late payment charge of 1.5% per month to be added to the customer’s unpaid balance each month.  See New Matter ¶ 8, incorporating the statement of Answer ¶ 4.  Pursuant to 52 Pa. Code § 5.63, Respondent’s statement with regard to the late payment charges found in its tariff are deemed to have been admitted by Mr. Snak because he failed to file a reply to Equitable’s New Matter.

From September 2007 to October of 2008, Complainant made only eight (8) payments toward his account with Equitable.  Equitable Exhibit 2.  During those 13 months, Equitable has charged Complainant late payment fees nine (9) times for late or missed payments.  Id.  The total amount Equitable has charged Complainant in late payment fees, from the initiation of gas service in September of 2007 until October of 2008, is $22.26.  Id.  During the hearing, Complainant did not dispute the calculation of the amounts charged in late payment fees, nor did he claim that he had made timely payments when a late payment fee was applied to his account. 
Upon review of the record in this case, I conclude that Mr. Snak has failed to carry his burden of proving that Respondent has violated any Commission statute, regulation, or order, or its own tariff, by applying the late payment charges to Mr. Snak’s account for late or missed payments. 
While the Commission can not grant Complainant a payment arrangement that would change Equitable’s billing practice, it can issue a payment arrangement in order to help Mr. Snak retire the $219.57 balance in his account.  Mr. Snak has entered into two payment arrangements with Respondent, however, this would be his first payment arrangement issued by the Commission.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:


 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa. C.S. § 1405(b).  
With a monthly gross income of $2,000.00 and a household of one, Mr. Snak is a level 2 income customer, and pursuant to Section 1405(b)(2) supra must retire the arrearage accumulated in his account within one year or twelve months.  

For the reasons stated above, Jesse Snak is required to make monthly payments consisting of the regular budget bill, plus one-twelfth of his balance, beginning with the first billing due date following the entry of a final Commission Order in this case.  If Mr. Snak fails to keep this payment schedule, Equitable Gas Company is authorized to suspend or terminate his electric service in accordance with the Commission’s statute and regulations.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden with regard to his objection of late payment charges and Respondent’s billing practices. 66 Pa. C.S. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Jesse Snak against Equitable Gas Company at Docket No. C-2008-2063471 is sustained, in part, with regard to his request for a payment arrangement.

2.
That the Formal Complaint filed by Jesse Snak against Equitable Gas Company at Docket No. C-2008-2063471 is denied, in part, with regard to his objection of late payment charges and Respondent’s billing practices.  
3.
That Jesse Snak shall make monthly payments consisting of the regular budget bill, plus an amount equal to one-twelfth of his balance, beginning with the first billing due date following the entry of a final Commission Order in this case.
4.
That, if Jesse Snak does not keep the payment schedule stated in this order, Equitable Gas Company is authorized to suspend or terminate his electric service in accordance with the Commission’s statute and regulations.
5.
That the record at Docket No. C-2008-2063471 is marked closed.

Dated:

May 14, 2009



_____________________________








Eranda Vero









Special Agent

� Mr. Snak filed the present Complaint using the Commission’s Formal Complaint Form.  In section 4(A) of the Complaint Form, he checked the boxes next to the statements “I want to oppose the company’s proposed rate increase,” “I received a notice that my utility service is being terminated,” and “Other.”  Mr. Snak’s objection to Equitable’s rate increase was separated from the present Complaint.  It was assigned Docket No. C-2008-2063460 and became part of Equtable’s rate case at Docket No. R-2008-2029325.


� The hearing was recorded on tape, no court reporter being present.


� The payment arrangement was based on Mr. Snak’s reported income of $7,000.00 per month.  During cross-examination he clarified that the $7,000.00 per month represented his business income and not his personal income.





� This payment arrangement was also based on Mr. Snak’s reported income of $7,000.00 per month.


� See Equitable Gas Company Supplement 45 to Tariff Gas-Pa. P.U.C. No. 22, Revised p. 13, Billing and Payment: “Bills will be rendered and be payable once each month.”


� See Equitable Gas Company Supplement 66 to Tariff Gas-Pa. P.U.C. No. 22, Revised p. 40, Rate RS – Residential Service, Late Payment Charge: “If payment of bill has not been received within twenty days from date of mailing, a Late Payment Charge of 1.5% per month, will be added to the unpaid balance each month until the entire bill is paid.”





� Pursuant to Pa. Code § 5.63(a), Complainant had 20 days after date of service of the Answer, or until October 30, 2008, to file e reply to Equitable’s New Matter.
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