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HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Sandra Brown (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) on December 12, 2008.  Ms. Brown alleges various deficiencies relating to the installation of cable, Internet and telephone service provided by Armstrong Digital Services, Inc., d/b/a Armstrong Telephone (“Respondent” or “Armstrong Telephone”).  For relief, Complainant seeks a correction of her bill to reflect the inadequate service.  On January 7, 2009, Thomas Wilson, Director Telecom Traffic Management, filed a letter asserting Armstrong Telephone provides Voice over Internet Protocol (“VoIP”) service and as such it is neither a regulated local exchange carrier nor a regulated competitive local exchange carrier (“CLEC”).


I received this case assignment on April 7, 2009.  A standard Prehearing Order was issued on the same date.



A telephonic hearing scheduled for 10:00 a.m. on May 12, 2009 was changed to a telephonic prehearing conference after receiving a letter request from counsel for Respondent, who argued the Commission had no jurisdiction over this VoIP service provider.  Complainant failed to appear at the conference.  When I attempted to contact Ms. Brown at 10:00 a.m., I was only able to leave a voice message for her to return the call by 10:15 a.m. or the complaint would be dismissed.  When the hearing resumed and Ms. Brown had not returned the telephone call, John F. Povilaitis, Esq. and Mathew Totino, Esq., representing Armstrong Telephone, moved to dismiss this complaint for lack of subject matter jurisdiction.  No briefs were filed.  This decision memorializes my ruling at the conference granting the motion to dismiss the complaint.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.

Notice of the telephonic prehearing conference in this case was sent to Complainant on May 6, 2009 by regular first-class mail to the address stated on the complaint.
  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).



Complainant did not appear at the time of the hearing.  As described above, an attempt to call her proved unsuccessful.  Complainant never notified me of a need for a postponement or of another telephone number where she could be contacted.  Under the circumstances, it appears Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).  Furthermore, the mere fact that a party to an action qualifies as a regulated utility does not automatically confer subject matter jurisdiction upon the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).



At the prehearing conference on May 12, 2009, counsel for Respondent orally moved to dismiss the complaint for lack of subject matter jurisdiction.  The Voice-over-Internet Protocol Freedom Act, 73 P.S. §§2251.1, et seq., generally prohibits the Commission from regulating the rates, terms or conditions of service of VoIP or IP-enabled services.
  In addition, the Act provides that the Office of Attorney General retains its general consumer protection powers and the Commission retains its jurisdiction over the rates, terms or conditions of protected services.  Application of Comcast Business Communications, LLC, et al., Docket Nos. A-2008-2029089, et al.


Armstrong Telephone provides VoIP telephone service that this Commission does not regulate.  It is neither a regulated local exchange carrier nor a regulated competitive local exchange carrier.  Consequently, the Commission has no jurisdiction over the subject matter that Complainant wishes to bring before it.  Therefore, the complaint will be dismissed.
CONCLUSIONS OF LAW
1. The Commission lacks jurisdiction over the subject matter of this proceeding.  73 P.S. §§2251.1, et seq.
2. The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Sandra Brown against Armstrong Digital Services, Inc., d/b/a Armstrong Telephone, at Docket No. C‑2008-2079810 is hereby dismissed.
Date:  May 12, 2009


















John H. Corbett, Jr.








Administrative Law Judge

� 	Notice of the telephonic hearing originally scheduled for this case on May 12, 2009 was sent to Complainant on April 7, 2009 by regular first-class mail to the address stated on the complaint.  In addition, I issued a letter on May 5, 2009 explaining why the telephonic hearing set for May 12, 2009 was being changed to a telephonic prehearing conference for the same date and time.  Neither piece of mail was ever returned to the sender.


� 	This Act was signed into law on July 4, 2008 and became effective immediately.
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