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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Raymond S. Giardina (Complainant), filed on March 25, 2009, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued on February 26, 2009, in the above-captioned proceeding.  National Fuel Gas Distribution Corporation (NFG or Respondent) filed Reply Exceptions on April 2, 2009.
History of the Proceeding



On August 14, 2008, Complainant filed a Formal Complaint (Complaint) against NFG, wherein he disputed certain bills that he received from NFG for residential natural gas service.  Complainant requested an adjustment of his bills to reflect the correct amount owed.  On September 9, 2008, NFG filed an Answer denying the material allegations in the Complaint.  I.D. at 1.


On December 10, 2008, a telephonic hearing was held.  Complainant appeared pro se.  NFG was represented by counsel and sponsored the testimony of one witness and offered five exhibits for admission into the record.  The record closed on January 9, 2009.  I.D. at 1.


The ALJ’s Initial Decision was issued on February 26, 2009.  ALJ Corbett concluded that the Complainant demonstrated that NFG’s billing for under-estimated usage on July 24, 2008, was confusing, inadequate and unreasonable.  The ALJ directed NFG to credit $4.41 to the Complainant’s account.  The ALJ further directed that no civil penalty against Respondent is warranted.  I.D. at 7.  The ALJ concluded that, in all other respects, the complaint should be denied.  As noted, the Complainant filed Exceptions on March 26, 2009, and Respondent filed Reply Exceptions on April 2, 2009.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



Complainant alleged that Respondent issued him too many estimated gas bills and made numerous adjustments on his gas bills, thereby making it impossible for him to verify their accuracy.  Tr. at 10-15.  On March 18, 2008, NFG read Complainant’s meter.  NFG did not read Complainant’s meter again until July 23, 2008. 
  Between the March 18, 2008 and July 23, 2008 meter readings, Complainant received estimated bills each month.  Tr. at 10-12, 21-23; NFG Exh. A.



As a result of the July 23, 2008 meter reading, NFG discovered that it had underestimated Complainant’s monthly bills for the periods from March 18, 2008 through July 23, 2008.  NFG calculated that due to the underestimated bills, Complainant owed an additional $91.95 after the application of a $4.41 credit to Complainant’s account.  Tr. at 20-23, 33-36.


Complainant’s bill from NFG’s July 23, 2008 meter reading amounted to $146.52 (current charges of $50.16 plus an adjustment for an under-collection of $96.36).  Tr. at 26-27; NFG Exh. C.  The next bill, issued August 18, 2008, showed a payment of $146.52, which included a previous balance of $54.57 and a previous adjustment of $91.95.  Tr. 29-30; NFG Exh. D.  The difference of $4.41in the adjustments ($96.36 versus $91.95) and current charges ($50.16 versus $54.57) was never fully explained.  Instead, NFG attributed the $4.41 disparity to an unspecified “credit” following an erroneous meter reading on July 17, 2008.  Tr. 27-28; NFG Exhs. A, D.


On October 31, 2008, NFG tested Complainant’s meter and found that the meter was running 0.8% slow.  Tr. at 23-24, 38.  NFG’s meter test indicated that Complainant’s meter tested within the appropriate limits.


Complainant contended that NFG engaged in excessive estimated billing evidenced by the fact that NFG read Complainant’s meter two times, on March 18, 2008, and on July 17, 2008.  Tr. at 10-15; NFG Exh. A.  NFG indicated that it was justified in providing estimated meter readings since it could not gain access because of the presence of a dog.  NFG asserted that it had spoken to Complainant about the dog.  Tr. at 37.


In his Exceptions, the Complainant contends that he was “never on a budget.”  Also, Complainant indicates in his Exceptions that he called NFG about his meter and asked to be there when it was read but NFG said that was not allowed.  NFG called later and said the meter was 2% low, which was in the limitation.  Exc. at 1.  


The Complainant also contends that there was one dog in the area of his home and adds that the dog was penned and that the dog cannot be seen unless he goes to the penned area.
  Exc. at 1.



In its Reply Exceptions, NFG argues that Complainant’s Exceptions do not conform to the form specified in the Commission’s Regulations.  52 Pa. Code § 5.533(b).  NFG contends that all Complainant’s Exceptions should be denied as improper.  Nevertheless, Respondent did reply to Complainant’s Exceptions and argues that, in addition to being improper, Complainant’s Exceptions should be denied because they are vague and irrelevant, unsubstantiated, based on information that is not part of the record, and contrary to the evidence of record.  R.Exc. at 1-6.


Complainant appeared pro se in this proceeding.  The fact that Complainant’s Exceptions do not follow our procedure for the filing Exceptions does not warrant that they be denied on this count.


We note that, if a utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  52 Pa. Code § 56.12(2).  Furthermore, a utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading.  52 Pa. Code § 56.12(4).  We agree with the ALJ that, in this case, Respondent was justified in providing estimated monthly bills to Complainant from March 18, 2008 through July 23, 2008, due to the fact that Respondent was unable to obtain actual meter readings because of the presence of a dog.  Tr. at 37.  The Complainant did not dispute this contention at the hearing.  Tr. at 37-38; I.D. at 7.  Therefore, Respondent’s estimated billing practice appears reasonable under the circumstances.


Complainant has met his burden of proving that Respondent’s billing for under-estimated usage on July 24, 2008 was confusing and, therefore, NFG should be directed to credit $4.41 to Complainant’s account.  Upon our review of the record, we conclude that Complainant has not met his burden of proving that Respondent engaged in excessive estimated billing or excessive billing adjustments.  66 Pa. C.S. § 332(a).

Conclusion


Upon our review and consideration of the record of this proceeding, in light of the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Raymond S. Giardina to the Initial Decision of Administrative Law Judge John H. Corbett, Jr. are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted, consistent with this Opinion and Order.


3.
That the Formal Complaint of Raymond S. Giardina against National Fuel Gas Distribution Corporation at Docket No. C-2008-2059242 is hereby sustained in part and denied in part.  


4.
That National Fuel Gas Distribution Corporation is hereby directed to credit $4.41 to Complainant’s account within thirty (30) days of the date of entry of this Opinion and Order. 


5.
That this proceeding be marked closed.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: May 28, 2009
ORDER ENTERED: May 28, 2009
� 	NFG read Complainant’s meter on July 17, 2008, but this reading was deemed inaccurate since it reported less on the meter than the last meter reading on March 18, 2008.  NFG read the meter again on July 23, 2008.  Tr. at 22-23, 27, 31-32; NFG Exh. A.	


�	We will not consider this information in reaching our decision in this case because it was not included as part of the record in this proceeding.
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