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MOTION OF VICE CHAIRMAN TYRONE J. CHRISTY

Before us is the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell denying the Petition to Intervene of Lehman Township (Petition) and dismissing the Protest filed by the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy (Protest) on the basis that the Petition and Protest were late-filed.  I agree with the ALJ’s Initial Decision insofar as it denied the Petition filed by Lehman Township.  However, although the Initial Decision is well-reasoned, in this particular case I disagree with dismissing the Protest of the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy (collectively “Association”).  As the ALJ noted, allowance of intervention is a matter within the discretion of the Commission.  For the reasons stated below, I would err on the side of leniency and allow the intervention of the Association.

PPL Electric Utilities Corporation (PPL) filed the instant application on January 6, 2009, followed by 13 additional applications for eminent domain authority over specific properties on January 28, 2009.  The ALJ’s Prehearing Order of January 12, 2009 established a February 27, 2009 deadline for the filing of interventions.  The Prehearing Order was served on various potential parties using PPL’s service list of January 6, 2009.  According to this service list, Lehman Township was served with a copy of the Prehearing Order, but the Association was not.

Notice of the application and the February 27, 2009 deadline for interventions was published in the Pennsylvania Bulletin on January 17, 2009.  I recognize that publication of a notice in the Pennsylvania Bulletin is legally sufficient to establish constructive notice of a proceeding.  However, members of the public who normally do not participate in or monitor Commission proceedings are affected by, and have an interest in, transmission line siting applications such as the one before us.  It is perhaps unrealistic to assume that members of the public regularly will read the Pennsylvania Bulletin to determine whether deadlines have been established for intervening in administrative proceedings in which they have an interest.
PPL also was directed to publish two notices of the March 20, 2009 public input hearing in local newspapers beginning two weeks before the hearing.  The first notice would have published on or about March 6, 2009, after the deadline for interventions had passed.  The Association’s petition to intervene was filed March 27, 2009.  It is reasonable to assume that the Association became aware of the formal application proceeding through these notices and related articles in the media, as opposed to notice in the Pennsylvania Bulletin.  The Association filed its Protest within a reasonable amount of time following the public input hearing.

There is no indication in the ALJ’s Initial Decision that PPL objected to the Association’s Protest on the grounds that it was late-filed. The late-filed intervention therefore was unopposed.  As the ALJ determined, if timely filed, the Association likely would have been deemed to have met the standing requirement of 52 Pa. Code § 5.72.  Moreover, granting the intervention would not have changed the nature of the proceeding from unopposed to protested; granting the intervention would not have delayed the orderly progress of the case; and granting the intervention would not have shifted the burden of proof. 
For the foregoing reasons, I believe that we should allow the late-filed intervention of the Association.  Unfortunately, two months have passed since the filing of the Protest.  For that reason, I believe that the Association’s intervention should be granted on the condition that it must accept the record and the procedural schedule as it finds it.  Currently, direct testimony of parties other than PPL is due on June 29, 2009.  I would direct that PPL serve a copy of all discovery responses on the Association upon receipt of the Commission’s order to facilitate the preparation of any direct testimony that the Association may wish to submit. 
THEREFORE, I MOVE:  

1.
That the Initial Decision be reversed in part consistent with this Motion.       


 


2.
That the Office of Special Assistants prepare the necessary Opinion and Order.      
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