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HISTORY OF THE PROCEEDING



On December 17, 2008, Billy Shaw (“Shaw” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging among other things:  that the Respondent will not let him make a payment arrangement; that he would like to pay ten percent (10%) of the bill plus $200.00 a month for sixty months; that he received a termination notice; and that he cannot afford to pay $1,720.00 up front and $305.00 a month for sixty months.  



On January 12, 2009, the Respondent, through its counsel, filed an Answer.  The Respondent admitted that it issued a termination notice for service to 531 W. Clapier Street.  The Respondent denied that it would not let the Complainant enter into a payment arrangement.  The Respondent admitted that it requested a down payment of $1,720.00 plus $305.00 a month for sixty months before it knew the Complainant’s monthly household income.  Subsequently, the Respondent informed the Complainant about its Customer Responsibility Program.  The Respondent denied the other allegations in the complaint.  The Respondent referred to the Bureau of Consumer Services (“BCS”) decisions, dated January 28, 2008, and November 18, 2008.  The Respondent stated that the Complainant’s outstanding balance was $8,746.62. 



By notice dated February 2, 2009, a hearing was scheduled to be held on March 3, 2009, as one of the three call of the docket cases assigned for 9:30 a.m.  One of the other cases was continued and the other case settled.  The Complainant, Billy Shaw, did not appear by 9:45 a.m.


A Prehearing Order was sent to the parties on February 13, 2009.  The time, date and location of the hearing were in the Prehearing Order.



A hearing was held in this matter on March 3, 2009, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 9:30 a.m.  The Complainant, Billy Shaw, did not appear.  Therefore, the hearing in this matter was started at 9:45 a.m.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  Ann Marie Cromley, the Respondent’s witness, was present.  No testimony was presented.


The record consists of a six page transcript.  The record in this case closed on March 3, 2009.
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).


The Complainant did not participate in the March 3, 2009 hearing.  The Complainant failed to call to request a continuance or indicate that he would not be able to attend the hearing.  The date, time and location of the hearing were on the hearing notice, dated February 2, 2009, and the Prehearing Order, dated February 13, 2009.  The fact that the hearing notice was mailed to the Complainant creates a rebuttable presumption that the Complainant received the document.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).  The U.S. Postal Service did not return the hearing notice or the Prehearing Order to the Commission.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  


In the hearing notice and the Prehearing Order, the parties were advised to be present by 9:15 a.m.  In addition, in the Prehearing Order the parties were instructed to request continuances in writing five days before the hearing.  When the Complainant was not present by 9:45 a.m., the hearing in this matter was started.  



Section 332 (f) of the Public Utility Code, 66 Pa. C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. § 332(f) and 52 Pa. Code § 5.245 and the record was closed.



The Respondent’s counsel moved to dismiss the complaint.  The motion was granted.


Accordingly, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. § 332(f).



4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).



5.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Billy Shaw against the Philadelphia Gas Works at Docket No. C-2008-2080302 is dismissed in its entirety with prejudice.


2.
That the record in this case is marked closed.

Date:
May 15, 2009



_____________________________________








Cynthia Williams Fordham
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