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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Marla R. Brown (Brown or Complainant), filed on December 15, 2008, to the Initial Decision (I.D.) of Administrative Law Judge David A. Salapa (ALJ), issued on November 7, 2008, in the above-captioned proceeding.  No Replies to Exceptions were filed by PECO Energy Company (PECO or Respondent).

History of the Proceeding



On July 16, 2008, the Complainant filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO.  The Complaint asserted that there are incorrect charges on the Complainant’s bill in that the Respondent has been double billing the Complainant and that the Respondent is charging the Complainant two generation charges, two transmission charges, two distribution charges and two transition charges.  The Complainant also requested a payment arrangement.  


The Respondent filed an Answer and New Matter on August 29, 2008.  The Answer admitted that the Respondent provides electric service to the Complainant but denied that there are incorrect charges on the Complainant’s bill.  The Answer denied that the Respondent has double billed or overcharged the Complainant.  Rather, the Answer explained that according to the bill attached to the Complaint, the Complainant used a total of 1159 kWh for the billing period at issue.  The Answer further stated that, according to the Respondent’s tariff, customers are billed one rate for the first 500 kWh for each billing period.  Any amount over 500 kWh of usage per billing period is billed at a different rate.  According to the Answer, one of the Complainant’s bills attached to the Complaint shows one line for the first 500 kWh of usage and a second line showing the remaining 659 kWh of usage.  Therefore, the Respondent asserted that it did not double bill or incorrectly bill the Complainant. 



In its Answer, PECO asserted that the current Complaint raises the same issues resolved in a prior Complaint at Docket No. Z-01238111.  PECO contends that the Commission should not allow the Complainant to raise the same issues a second time.



The Answer also denied that the Complainant is entitled to a new payment arrangement.  According to the Answer, this issue was litigated in the prior Complaint at            Docket No. Z-01238111.
  In its June 9, 2005 Order, the Commission determined that it could not issue a payment arrangement order because the Complainant received a discounted Customer Assistance Program (CAP) rate.  The New Matter stated that the Complainant still receives a discounted CAP rate, that the Commission previously determined that it could not order a payment arrangement while the Complainant received a discounted CAP rate, and that the Commonwealth Court of Pennsylvania and the Supreme Court of Pennsylvania both affirmed the Commission’s determination.
  The New Matter asserted that the Complainant is attempting to re-litigate the same issue in this Complaint but is barred from doing so.  The Answer and New Matter concluded that the Commission should dismiss the Complaint because the Complainant previously litigated these same issues.



On August 29, 2008, PECO also filed a Preliminary Objection.  The preliminary objection asserted that the Commission should dismiss Brown’s Complaint pursuant to 52 Pa. Code § 5.101(a)(6) because the Complainant previously litigated the issues and claims in the prior complaint at Docket No. Z-01238111.  The Preliminary Objection requested that the Commission dismiss the Complaint because the doctrines of res judicata and collateral estoppel bar her from re-litigating issues decided in the prior complaint at Docket No. Z-01238111. 



Also on August 29, 2008, PECO filed a Motion for Judgment on the Pleadings.  The Motion alleges that the Complainant currently receives a discounted CAP rate on her bill.  The Motion asserts that the claim should be dismissed because the Commission has already determined that it cannot order a payment arrangement while the Complainant is receiving a discounted CAP rate on her bill.  The Respondent requested that it be granted judgment on the pleadings and that the Commission issue an order dismissing the Complaint.  



Brown did not file an Answer to PECO’s New Matter, Preliminary Objection or Motion for Judgment on the Pleadings.



On November 7, 2008, the ALJ filed an Initial Decision granting PECO’s Motion for Judgment on the Pleadings and dismissing Brown’s Complaint with prejudice.



On December 15, 2008, Brown filed a “Motion/Exceptions to Appeal Judgment on the Pleadings and Dismissal of the Complaint.”  

Discussion




We note that any issue or Exception which we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. 
§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  




While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).
We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that: 
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding. Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑0923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of the Complainant's Exceptions.
The ALJ made seven Findings of Fact and reached three Conclusions
 of Law.  


The Complainant’s dispute alleges over-billing and improper billing (i.e., double billing) similar to the issues that she raised in the underlying case at Docket No. Z-01238111.   While it is true that Ms. Brown made no answer to PECO’s New Matter, Preliminary Objection or Motion for Judgment on the Pleadings, Ms. Brown is not an attorney.  Ms. Brown did, upon receipt of the ALJ’s Initial Decision, file Exceptions.  We note that PECO, which is represented by counsel, elected not to file Reply Exceptions in this matter.

In her Exceptions, the Complainant makes the same or similar allegations that were raised in her Complaint.  She also reiterates her previous arguments that someone else has been “usurping” her electricity, that her electric use cannot equate to the amounts charged by PECO, and that because someone else is using her electricity she should not be responsible for the bill.  However, the Complainant was not afforded the opportunity to provide evidence to support these allegations.  In her Exceptions, the Complainant states:

4.  Petitioner has repeatedly requested the right to present herself in trial, has even come to Harrisburg [at Petitioner’s family expense] only to be told that her complaint was not serious enough . . . .  Exc at 2, ¶ 4.



In Richard Carlock v. The United Telephone Company of Pennsylvania Docket No. F-00163617 (Order entered July 14, 1993), we held that a Motion to Dismiss should not be granted against unrepresented Complainants who are pursuing small claims until they have at least had an oral opportunity to explain their position.  In Carlock, we did not rule out the possibility that pretrial motions can be granted; only that such motions should not be granted on the pleadings, and the ALJ must first develop a sufficient record.  The considerations of Carlock remain the position of this Commission. 
Conclusion
Based upon the foregoing discussion, we shall grant the Complainant’s Exception No. 4 to the extent of affording the Complainant a hearing for the sole and limited purpose of eliciting testimony from the parties on Complainant’s claim that she is being double billed.  We therefore reverse the Administrative Law Judge’s Initial Decision in part, consistent with the foregoing discussion, and remand this case for further proceedings consistent with this Opinion and Order;  THEREFORE,

IT IS ORDERED: 



1.
That the Exceptions of Marla R. Brown to the Initial Decision of Administrative Law Judge David A. Salapa are granted in part and denied in part.

2.
That the Initial Decision of Administrative Law Judge David A. Salapa granting PECO Energy’s Motion for Judgment on the Pleadings and request that the Complaint be dismissed is reversed in part, consistent with this Opinion and Order.


3.
That the Formal Complaint of Marla R. Brown against PECO Energy Company is remanded to the Office of Administrative Law Judge for further proceedings consistent with this decision.  

[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 30, 2009

ORDER ENTERED:  May 29, 2009 
	�	We note that the Exceptions of Ms. Brown are variously styled as, “Motion/Exceptions to Appeal Judgment on the Pleadings and Dismissal of the Complaint,” and “Motion to Appeal Judgment on the Pleadings and Dismissal of the Complaint.”  Both procedurally and on its face the filing constitutes Exceptions to the ALJ’s Initial Decision and will be treated as such.  


		�	That case, Marla R. Brown v. PECO Energy Company, Docket No. Z-01238111 (Order entered June 9, 2005), focused primarily on claims of incorrect billing based on estimated bills and Ms. Brown’s contention that some other party is diverting her electricity.


 


		� 	Complainant filed a previous Complaint with the Commission at Docket No. Z-01238111 on April 19, 2004.  The Complaint at Docket No. Z-01238111 was ultimately dismissed by the Commission on June 9, 2005, because the Complainant failed to sustain her burden of proof.  On July 1, 2005, the Complainant appealed the Commission’s June 9, 2005 Order to the Commonwealth Court of Pennsylvania.  The Commonwealth Court of Pennsylvania affirmed the Commission’s June 9, 2005 Order at Docket No. Z-01238111.  Complainant subsequently appealed the decision of the Commonwealth Court of Pennsylvania to the Supreme Court of Pennsylvania.  The Supreme Court of Pennsylvania denied the Complainant’s petition for allowance of appeal on March 20, 2007.  Brown v. PUC, 591 Pa. 717; 919 A.2d 959 (2007).  Complainant filed two subsequent motions for reconsideration and the Supreme Court of Pennsylvania denied both motions for reconsideration.  
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