BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Daryl Kauffman					:
							:
	v.						:		C-2008-2073879
							:
PECO Energy Company				:


INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On or about November 4, 2008, Daryl Kauffman (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) alleging, among other things, regarding electric service as his former address, 22 Lenape Way, Honey Brook, Pennsylvania 19344, (“Service Address”) the following: 

(1) that there are incorrect charges on his bill; 
(2) that the Complainant received notice that he owed in excess of $1,000 for electric service in August 2008;
(3) that the money owed is due to Complainant’s participation in a Customer Assistance Program (“CAP”); 
(4) that Respondent has no record that Complainant requested termination of electric service; and 
(5) that Complainant was not informed of his responsibilities as a CAP customer.  

		On December 2, 2008, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bills for electric service rendered to Complainant’s Service Address.  The Respondent admitted that the Complainant’s service was terminated for non-payment on July 2, 2008.  Respondent issued a final bill on August 1, 2008 in the amount of $1,164.53 which included $492.48 pre-CAP arrears.  Respondent averred that Complainant enrolled in CAP on October 23, 2007 with the pre-CAP arrearage of $492.48 for potential forgiveness.  Complainant did not satisfy the criterion to have the pre-CAP arrearage forgiven, which is payment on time and in full for six consecutive months after enrollment.  Respondent stated that the Complainant paid as required for only three months after CAP enrollment and failed to make any payments for electric service from February 2008 through August 2008.  The Respondent requested that the Commission dismiss the formal Complaint.

		By Interim Order dated December 9, 2008, Chief Administrative Law Judge Veronica A. Smith directed the parties to attempt to resolve the dispute themselves and that Mediator Cynthia Lehman report on the matter by a date certain.  The Interim Order was returned with a label dated January 9, 2009, noting the Complainant, “moved, left no address [and] unable to forward.”  On two occasions Commission staff attempted by telephone to contact the Complainant to obtain a viable address and on both occasions no one answered the telephone. 

		Pursuant to the December 9, 2008 Interim Order, Mediator Lehman reported on March 16, 2009 that the case be scheduled for hearing.  By Notice dated April 2, 2009, an initial hearing was scheduled for May 12, 2009 and assigned to Administrative Law Judge Angela T. Jones (“ALJ”) as the presiding officer.  The Notice was returned by mail with a label dated April 5, 2009, noting the Complainant, “moved, left no address [and] unable to forward.”  

		The ALJ sent the parties a Prehearing Order dated April 7, 2009.  The time, date and location of the hearing were included in the Prehearing Order.  The documents were returned by mail with a label dated April 10, 2009, noting the Complainant, “moved, left no address [and] unable to forward.” 

		A hearing convened as scheduled on May 12, 2009 in the Philadelphia State Office Building before the ALJ.  PECO was represented by counsel, Ms. Tishekia E. Williams, Esquire accompanied by one witness, Ms. Renee Tarpley.  The Complainant did not appear.  Ms. Williams filed her Entry of Appearance in this matter on May 12, 2009 clarifying that she was co-counsel for PECO along with Mr. Michael S. Swerling, Esquire.  Counsel for PECO moved to dismiss this formal complaint with prejudice for failure of the Complainant to prosecute it.  That motion is granted by the ordering paragraphs below.  The record in this case closed on May 12, 2009.  This matter is ripe for decision. 

FINDINGS OF FACT

1. The Complainant is Daryl Kauffman.

		2.	The Respondent in this proceeding is the PECO Energy Company.

		3.	On the formal complaint form, the Complainant listed his contact address as 434 Valley Road, Coatesville, PA 19320.

		4.	The Interim Order that was sent to the Complainant’s address on December 9, 2008, was returned. 

		5.	The Hearing Notice that was sent to the Complainant’s address on April 2, 2009, was returned.

		6.	The Prehearing Order that was sent to the Complainant’s address on April 7, 2009, was returned.

		7.	The Respondent and the ALJ’s office were unable to reach the Complainant at the telephone number included on the complaint.

		8.	The Complainant gave the Respondent a Service Address of 22 Lenape Way, Honey Brook, Pennsylvania 19344 but has moved from this Service Address.

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		The issue in this matter is whether Complainant sustained his burden of proof.

		Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Commission, 479 A.2d 10 (Pa. Commonwealth Ct. 1984).
		
		The parties have an obligation to provide the Commission with their current address.  52 Pa.Code § 1.24.  That regulation reads as follows: 
[bookmark: 1.24.]§ 1.24. Notice of appearance or withdrawal.
(a) Individuals. An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly. 

		In this case after the Complainant filed the complaint, he did not contact the Commission to change his address to insure that he would receive documents related to this case.  Complainant’s dispute may be dismissed for failure to make the contact information for his complaint current.  See, Beall v. Philadelphia Gas Works, Docket No. C-2008-2027954 (Final Order entered February 23, 2009).  Furthermore, the Complainant did not appear for the scheduled hearing.  The documents related to the time, place, date and location for the scheduled hearing were sent to the contact address provided by the Complainant in his formal Complaint.  The documents were sent by U.S. mail and returned with no forwarding information.  The telephone number provided by the Complainant did not result in contact with the Complainant.  There is no further information provided to contact the Complainant.  The pertinent documents regarding this Complaint failed to be obtained by the Complainant; however, the cause of the failure is due to lack of current contact information from the Complainant.  Thus, the Complainant only has himself to blame.

Section 332(f) of the Public Utility Code, 66 Pa. C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….


		Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S. § 332(f) and 52 Pa.Code § 5.245 and the record was closed.

		The Complainant failed to sustain his burden of proof.  The Complainant failed to present evidence to support his allegations.

		 Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	That the Commission’s regulations require Complainants to report a change in address which occurs during the course of the proceeding to the Secretary promptly.  52 Pa.Code § 1.24.

		4.	That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa.C.S. § 332(a).

ORDER

THEREFORE,

		IT IS ORDERED:

1.	That the motion by Ms. Tishekia E. Williams, Esquire on behalf of PECO Energy Company to dismiss with prejudice the formal complaint of Mr. Daryl Kauffman at Docket No. C-2008-2073879 is granted.

2.	That the formal complaint filed by Mr. Daryl Kauffman against PECO Energy Company at Docket No. C-2008-2073879 is dismissed with prejudice for failure to prosecute.

3.	That the Secretary’s Bureau should mark this matter closed.



Date:	May 15, 2009					__________________________________
							Angela T. Jones
							Administrative Law Judge
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