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:
INITIAL DECISION IMPOSING SANCTIONS
Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDINGS

By Opinion and Order (Order) adopted April 16, 2009, entered May 5, 2009, in the above-captioned case, the Pennsylvania Public Utility Commission (Commission) ordered that “the presiding Administrative Law Judge . . . establish an escrow amount or the amount for a surety bond within thirty (30) days of the entry date of this Opinion and Order.”  Order paragraph 3.  The purpose of the escrow or surety bond is to secure payment by Global NAPs South, Inc., Global NAPS Pennsylvania, Inc., Global NAPs, Inc. and other affiliates (collectively, Global NAPs) to Palmerton Telephone Company (Palmerton) if Palmerton is successful on its claim for unpaid intrastate access charges allegedly owed by Global NAPs to Palmerton.
Pursuant to the Commission’s Order, a hearing to determine the appropriate amount of escrow or of a surety bond was held on May 15, 2009.  Global NAPs, Palmerton, and Verizon Pennsylvania Inc.
 (Verizon) participated in the hearing.  Global NAPs and Palmerton each presented the testimony of one witness.  Palmerton offered three exhibits into evidence (Palmerton Exhibit 3-Revised, 6, and 7)
 and all three were admitted.  Verizon presented no witnesses and offered no exhibits.  A transcript of the proceeding was produced.
In establishing the required financial security, it was assumed that all of Palmerton’s claimed amount is in fact owed.  To do otherwise would defeat the whole purpose of establishing an escrow account or setting the amount of a surety bond
.  Consequently, I accepted, as conforming with the purpose of financial security only, Palmerton’s calculation of intrastate access charges owed by Global NAPs for the period from August 1, 2005, to May 1, 2009, totaling $192,594.32 (which includes interest on unpaid amounts).  I also accepted, again as conforming with the purpose of financial security only, Palmerton’s calculation of the average amount of alleged intrastate access charges incurred by Global NAPs during the most recent six months, that is, $13,378.47.  However, I  rejected Palmerton’s calculation of six months as the litigation period for its underlying Complaint.  In Order paragraph 4 of its Order, the Commission established completion (which I understand to mean a final Commission decision) of the Complaint litigation within 120 days of the entry date of the Order, that is, not later than September 2, 2009.  Consequently, in addition to the $192,594.32 figure encompassing the entire amount allegedly owed up to May 1, 2009, there remains only four months of accrual to reach the Commission decision date
 (May, June, July, and August, 2009).  To account for the litigation period remaining, the sum of $53,513.88 ($13,378.47 x 4 = $53,513.88) was added to the $192,594.32 to reach an appropriate financial security amount of $246,108.20.  Because neither party vigorously contended for the form the financial security should take, I determined that the financial security required of Global NAPs should be in the form of a surety bond in the amount of, at least, $246,108.20.  By Order Establishing Financial Security dated May 18, 2009, Global NAPs was ordered to, within 10 days of the date of that Order
, provide appropriate documentation to the Commission and to Palmerton demonstrating that it had obtained a surety bond in favor of Palmerton in the amount of, at least, $246,108.20, pending a final order of the Commission in the above-captioned case.  Additionally, Global NAPs was ordered that the surety bond be obtained from a company engaged in the business of providing such bonds and authorized to conduct business in the Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher.
On May 22, 2009, Global NAPs filed and served a Motion For Reconsideration Or Recalculation Of The Financial Security Bond (Reconsideration Motion).  Attached to the Reconsideration Motion was an affidavit of Global NAPs’ Vice President of Sales stating that “Global Naps, Inc. is no longer sending traffic to Palmerton Telephone.”
In response to Global NAPs’ Reconsideration Motion, by Order dated May 26, 2009, I reduced the required amount of the surety bond to $205,972.79.  My May 26, 2009 Order did not change the date for providing proof of having obtained the required surety bond, i.e., May 28, 2009, nor did it remove the requirements regarding the company providing the surety bond.  In addition, my May 26, 2009 Order provided that Global NAPs “shall not send any traffic to Palmerton Telephone Company pending a final order of the Pennsylvania Public Utility Commission in the above-captioned case.”

By letter dated May 29, 2009,
 Palmerton stated that the Order Establishing Financial Security dated May 18, 2009, had not been complied with
 and requested that sanctions be imposed upon Global NAPs in the form of a civil penalty at the rate of $1,000 per day for each day until Global NAPs complies.

By letter also dated May 29, 2009,
 Global NAPs responded to Palmerton’s request for sanctions.  For the first time, Global NAPs contended that it was under “a Federal District Court order limiting its ability to spend money” and therefore, should not be sanctioned for its failure to obtain the required surety bond.
By Hearing Notice dated June 1, 2009, a Hearing on Sanctions was scheduled for June 4, 2009, at 1:00 p.m.

On June 3, 2009, Global NAPs filed and served a Motion For Modification Of The Timing Requirement For the Board (sic) [Modification Motion].  Global NAPs’ Modification Motion requested that it be allowed to provide the required financial security in four payments ($52,000 in June and $51,000 in each of July, August and September, 2009).
The Hearing on Sanctions occurred as scheduled on June 4, 2009.  Representatives of Palmerton, Global NAPs, and Verizon participated.  All Parties agreed to my taking official notice of the Civil Docket For Case #: 1:08-mc-10298-NG (United States District Court for the District of Massachusetts), the Orders of the United States District Court for the District of Massachusetts dated December 9, 2008; December 18, 2008; March 10, 2009; and May 22, 2009; the Judgment entered January 29, 2009 by the United States District Court for the District of Massachusetts; and the transcript of the Motion Hearing held May 27, 2009, before the United States District Court for the District of Massachusetts  in Global NAPs, Inc. v. Verizon New England, Inc., d/b/a Verizon Massachusetts, Civil Action Nos. 02-12489-RWZ, 05-10079-
RWZ, copies of which were provided by the parties.  A transcript of the proceeding was produced.
FINDINGS OF FACT

1.
A Commission Order entered May 5, 2009, in the above-captioned case ordered that “the presiding Administrative Law Judge . . . establish an escrow amount or the amount for a surety bond within thirty (30) days of the entry date of this Opinion and Order.”
2.
Pursuant to the Commission’s Order, a hearing to determine the appropriate amount of escrow or of a surety bond was held on May 15, 2009.
3.
By Order Establishing Financial Security dated May 18, 2009, Global NAPs was ordered to, within 10 days of the date of that Order, provide appropriate documentation to the Commission and to Palmerton demonstrating that it had obtained a surety bond in favor of Palmerton in the amount of, at least, $246,108.20, pending a final order of the Commission in the above-captioned case.  Additionally, Global NAPs was ordered that the surety bond be obtained from a company engaged in the business of providing such bonds and authorized to conduct business in the Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher.
4.
By Order dated May 26, 2009, I reduced the required amount of the surety bond to $205,972.79.
5.
The May 26, 2009 Order did not change the date for providing proof of having obtained the required surety bond, i.e., May 28, 2009, nor did it remove the requirements regarding the company providing the surety bond.

6.
Global NAPs did not provide to either the Commission or to Palmerton appropriate documentation demonstrating that it had obtained a surety bond in favor of Palmerton in the amount of, at least, $205,972.79 by May 28, 2009.
7.
Global NAPs did not obtain a surety bond in favor of Palmerton in the amount of, at least, $205,972.79 by May 28, 2009, nor has it to the date of this Initial Decision.
8.
Global NAPs South, Inc. is the only Global NAPs entity certificated to operate in Pennsylvania by the Commission.
9.
Global NAPs South, Inc. was approved to operate as a Competitive Local Exchange Carrier for the provision of resold and facilities-based services in the territories of Bell Atlantic-Pennsylvania, Inc., Commonwealth Telephone Company, GTE North, Inc., and The United Telephone Company of Pennsylvania by Commission Tentative Opinion And Order adopted April 29, 1999, entered May 4, 1999, which became final according to its own terms per a Secretarial Letter dated October 5, 1999.
10.
Global NAPs South, Inc. is not a party in Case #: 1:08-mc-10298-NG (United States District Court for the District of Massachusetts), nor in Global NAPs, Inc. v. Verizon New England, Inc., d/b/a Verizon Massachusetts, Civil Action Nos. 02-12489-RWZ, 05-10079-RWZ.
11.
Global NAPs has made no attempt to obtain the required surety bond to the date of the Hearing on Sanctions held on June 4, 2009.

12.
Global NAPs has made no attempt to obtain the permission of the United States District Court for the District of Massachusetts to permit the expenditure of funds necessary to obtain the required surety bond to the date of the Hearing on Sanctions held on June 4, 2009.
13.
Global NAPs South, Inc. has no income nor revenue.
DISCUSSION

As a certificated public utility in the Commonwealth of Pennsylvania, Global NAPs South, Inc. is subject to the provisions of the Public Utility Code (Code), 66 Pa.C.S.A. § 101 et seq., the Commission’s regulations, and Commission orders.  Violations of Commission orders may subject Global NAPs South, Inc. to a civil penalty of up to $1,000 per day, with each day that the violation persists constituting a separate and distinct offense.  66 Pa.C.S.A. § 3301.
By its Order, the Commission determined that Global NAPs was required to establish financial security in favor of Palmerton and assigned the determination of the form and amount of the financial security to me.  After a Hearing at which both Palmerton and Global NAPs presented evidence, I issued an Order Establishing Financial Security ordering that not later than May 28, 2009, Global NAPs provide appropriate documentation to the Commission and to Palmerton demonstrating that it had obtained a surety bond in favor of Palmerton in the amount of, at least, $246,108.20, and that the surety bond be obtained from a company engaged in the business of providing such bonds and authorized to conduct business in the Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher.  At no time during the May 15, 2009 Hearing did Global NAPs mention the cases pending in the United States District Court for the District of Massachusetts nor any court order limiting its ability to expend funds.
By subsequent Order dated May 26, 2009, I reduced the amount of the required surety bond to $205,972.79.  The May 26, 2009 Order did not change the date upon which proof of having obtained the surety bond was due, i.e., May 28, 2009.

When May 28, 2009, came and went without Global NAPs’ compliance, Palmerton moved for sanctions.  Only at this point did Global NAPs first raise the argument that it was enjoined by court order not to spend money, including the money that would be required to obtain the surety bond.

As required by due process, a Hearing on Sanctions was held on June 4, 2009, to determine if sanctions should be imposed on Global NAPs and, if so, what kind of sanction.

At the Hearing on Sanctions it was admitted by Global NAPs both that it had not obtained the required surety bond and that it had not even made an attempt to do so.  Global NAPs, though admitting that Global NAPs South , Inc. is not a party in the Massachusetts cases, argued that it was unable to spend money to obtain the required surety bond because of the United States District Court for the District of Massachusetts’ orders.  Global NAPs also admitted, however, that it had made no attempt to either clarify if the payment to obtain the required surety bond would be accepted as a normal business expense (which Global NAPs is permitted to pay) or, alternatively, to seek the court’s permission to spend money for the purpose of obtaining the required surety bond as an exception to the court’s orders.  Finally, Global NAPs admitted that it had not made any inquiry as to its financial ability to obtain the required surety bond.  That is, it had not inquired of any company meeting the standards established in the May 18, 2009 Order Establishing Financial Security and the May 26, 2009 Order as to the cost of the required bond or as to the amount of collateral, if any, that would be required of it.  In summary, Global NAPs made no good faith effort to comply with the Commission’s orders regarding the posting of financial security.
The representation that Global NAPs South, Inc. has no income nor revenue is unavailing as an excuse for noncompliance.  In fact, such a representation merely raises the question of Global NAPs South, Inc.’s financial fitness to remain a certificated public utility in Pennsylvania.  If, as was represented at the Hearing on Sanctions, Global NAPs South, Inc. is merely a conduit for Global NAPs to use as it sees fit, the fact that it is available to be used means that its individual income or revenue is of no consequence.
Global NAPs’ actions (or more accurately its inactions) demonstrate contempt for the Commission and its procedures and orders.  Raising the argument that court orders prevents it from complying with this Commission’s orders for the first time after a Hearing specifically for the purpose of establishing Global NAPs’ responsibility for the type and amount of financial security, when the court orders date back to at least five months before the Hearing, approaches bad faith and lack of candor to the tribunal.
The Commission determined in its Order that financial security was required of Global NAPs.  My orders pursuant to that determination fixed the type and amount of that financial security.  As of May 18, 2009, Global NAPs knew what kind of financial security was required and the date by which it had to be obtained.  Yet it did nothing to even attempt to comply.  Despite its protestations to the contrary, Global NAPs willfully failed to comply with the Commission orders.  The imposition of a civil penalty, continuing as a separate and distinct violation for each day until compliance is achieved, is richly justified.  Global NAPs’ actions warrant the maximum civil penalty that the Commission is authorized to impose.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding, i.e., the imposition of sanctions.

2.
Global NAPs South, Inc. is a public utility certificated by the Commission as a competitive local exchange carrier in Pennsylvania.

3.
As a certificated public utility in the Commonwealth of Pennsylvania, Global NAPs South, Inc. is subject to the provisions of the Code, the Commission’s regulations, and Commission orders.
4.
Violations of Commission orders may subject Global NAPs South, Inc. to a civil penalty of up to $1,000 per day, with each day that the violation persists constituting a separate and distinct offense.

5.
By Order entered May 5, 2009, the Commission determined that financial security had to be provided by Global NAPs to Palmerton pending litigation of Palmerton’s Complaint in the above-captioned case.  The Order required that the presiding Administrative Law Judge establish the type and amount of the financial security.
6.
By Order Establishing Financial Security dated May 18, 2009, as modified by Order dated May 26, 2009, Global NAPs was required to provide appropriate documentation to the Commission and to Palmerton demonstrating that it had obtained a surety bond in favor of Palmerton in the amount of, at least, $205,972.79, and that the surety bond be obtained from a company engaged in the business of providing such bonds and authorized to conduct business in the Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher by May 28, 2009.
7.
Global NAPs did not provide the required documentation nor did it secure the required surety bond as provided for in the Commission’s orders.

8.
Global NAPs and Global NAPs South, Inc. in particular have failed to comply with the Commission’s orders regarding financial security in the above-captioned case and remain in noncompliance as of the date of this Initial Decision.
9.
Global NAPs South, Inc.’s willful, intentional violation of the Commission’s orders regarding financial security in the above-captioned case warrant the imposition of the maximum civil penalty authorized to be imposed by the Commission.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That a civil penalty in the amount of $1,000 per day commencing May 29, 2009, and accruing until such time as Global NAPs South, Inc., Global NAPS Pennsylvania, Inc., Global NAPs, Inc. and other affiliates provide appropriate documentation to the Pennsylvania Public Utility Commission and to the Palmerton Telephone Company demonstrating that it has obtained a surety bond in favor of the Palmerton Telephone Company in the amount of, at least, $205,972.79, and that the surety bond has been obtained from a company engaged in the business of providing such bonds and authorized to conduct business in the Commonwealth of Pennsylvania, having an A. M. Best rating of “A” or higher, be, and hereby is, imposed on Global NAPs South, Inc.
2.
That a final calculation of the civil penalty imposed hereby be made as of the date that the documentation described in Order paragraph 1, above, is provided to the Pennsylvania Public Utility Commission or as of the date of a final order by the Pennsylvania Public Utility Commission in the above-captioned case, whichever occurs first.
Date:
June 5, 2009















Wayne L. Weismandel






Administrative Law Judge
�	Verizon Pennsylvania Inc. was joined as an indispensable party by Order Joining Indispensable Party dated March 20, 2009.


�	Palmerton Exhibits 1, 2, 3, 4, and 5 had been admitted into evidence at a hearing on Palmerton’s Petition For Interim Emergency Relief in this case conducted by Administrative Law Judge Kandace F. Melillo on March 12, 2009.


�	The purpose of a surety bond is to ensure that the party fulfills the legal and financial obligations imposed upon it and that, if it fails to do so, the other party will still be in the same position that it would have been in if the first party performed.  Cf., Centennial School Dist. V. Kerins, 840 A.2d 377 (Pa.Cmwlth. 2003).  See. also, Poole v. Great American Insurance Co., 407 Pa. 652, 182 A.2d 509 (Pa. 1962) [trial court ordered posting of a corporate surety bond in the amount of $6,000 after dissolving an attachment on two bank accounts and the opening of a default judgment; plaintiff received a verdict for $4,300 in an action in assumpsit].


�	The last Commission Public Meeting before September 2, 2009, is currently scheduled for August 27, 2009.


�	That is, not later than May 28, 2009.


�	The reduction in the amount of the required surety bond was premised on Global NAPs not sending traffic to Palmerton during June, July and August, 2009.


�	The correct filing would have been in the form of a motion.  However, because of the serious nature of the situation Palmerton’s letter was deemed to be a Motion For Sanctions.


�	Neither the Commission nor Palmerton had been provided with the required documentation regarding Global NAPs obtaining of the required surety bond.


�	Both the proposed amount of the civil penalty and the continuing nature of its imposition are authorized by the provisions of 66 Pa.C.S.A. § 3301.


�	Again, the correct filing would have been an answer to a motion.  As with Palmerton’s letter, Global NAPs’ May 29, 2009 letter will be deemed to be such an answer.
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