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OPINION AND ORDER 

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recom​mended Decision (R.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on March 30, 2009, in the above-captioned general rate increase proceedings.   



On April 20, 2009, Exceptions to the Recommended Decision were filed by The Columbia Water Company (Columbia), the Office of Consumer Advocate (OCA) and the Office of Trial Staff (OTS).  On April 30, 2009, Reply Exceptions were filed by Columbia, the OCA and the OTS.  

I.
History of the Proceedings


On July 15, 2008, Columbia filed Supplement No. 35 to Tariff Water-Pa. P.U.C. No. 7 to become effective September 13, 2008, containing proposed changes in rates, rules, and regulations calculated to produce $616,402 (16.5%) in additional annual revenues based on a future test year ending December 31, 2008.  By Secretarial Letter dated June 16, 2008, the Commission granted Columbia an extension until July 15, 2008 for filing a general rate increase based upon a historic test year ended December 31, 2007.



On August 26, 2008, Rebecca S. McClure filed a Formal Complaint that the Commission docketed at C-2008-2059905.  On August 28, 2008, the OCA filed a Formal Complaint that the Commission docketed at C-2008-2061322.  On August 29, 2008, Bruce Walters filed a Formal Complaint that the Commission docketed at             C-2008-2061399.  The OTS filed a Notice of Appearance on September 2, 2008.



By Order entered September 11, 2008, the Commission suspended the proposed Supplement No. 35 to Tariff Water-Pa. P.U.C. No. 7 until April 13, 2009, and instituted an investigation into the reasonableness of the proposed rates.  Columbia filed a letter with the Commission on September 15, 2008, consenting to mediation and agreeing to extend the suspense date to June 12, 2009. 

By Notice dated October 7, 2008, the Commission scheduled a Prehearing Conference/Mediation session for this matter for November 3, 2008, and assigned ALJ David A. Salapa to preside.  The Commission also assigned the matter to Herbert R. Nurick as mediator so that the Parties could participate in the Commission’s mediation process.  

On October 15, 2008, Sandra Shaub filed a Formal Complaint that the Commission docketed at C-2008-2071021.  ALJ Salapa conducted a Prehearing Conference on November 3, 2008.  Present were counsel for the OTS, the OCA, and Columbia.  None of the individual Complainants was present.    


ALJ Salapa conducted the initial hearing as scheduled on January 29, 2009.  Columbia, the OTS and the OCA were each represented by counsel.  At the end of the hearing, the Parties agreed to stipulate to the admission of the statements and exhibits they had planned to introduce at the January 30, 2009 hearing and waive cross examination of the witnesses sponsoring those statements and exhibits.  They further agreed that the Commission could cancel the hearing scheduled for January 30, 2009.  N.T. at 189-201.   



ALJ Salapa’s Recommended Decision was issued on March 30, 2009.  In his Recommended Decision, the ALJ recommended, inter alia, rejection of Columbia’s proposed Supplement No. 35 because the rates contained therein are not just and reasonable or otherwise in accord with the Pubic Utility Code (Code) and applicable regulations.  The Recommended Decision further recommended that the Commission issue an Opinion and Order directing Columbia to file a tariff allowing for recovery of no more than $278,405 in additional base rate revenue. 



Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted. 
II.
Description of the Company, the Rate Increase and the Burden of Proof
A.
The Company


Columbia serves approximately 8,600 customers in Columbia Borough, Mountville Borough and portions of West Hempfield Township, East Donegal Township and Manor Township, all in Lancaster County.  Columbia St. 1 at 2.  Columbia draws water from the Susquehanna River to supply its customers.  Water from the Susquehanna River travels through pipes into Columbia’s receiving wells where water treatment begins.  Columbia pumps the water from the receiving wells through a parallel sedimentation train and then into six dual media gravity filters.  Water from the filters then enters a clearwell and is disinfected using chlorine.  Columbia then pumps the water from the clearwell into its distribution system.  Columbia St. 1 at 3.

The water pumped into the distribution system is stored in the Lockards Hollow reservoirs, Columbia Tank, Prospect Road Tank, Manor/Mountville Tank and Ironville Storage Tanks.  The Columbia system has a total storage capacity of 8,550,000 gallons.  Water is distributed from the reservoirs and tanks into the distribution system.  Columbia St. 1 at 3.

In order to serve areas at higher elevations without increasing the pressure in lower elevations, Columbia has installed booster pumps.  One set of two pumps each is dedicated to each pressure zone.  Columbia St. 1 at 3.  The Columbia system is divided into three main pressure zones and six sub-pressure zones.  The Spruce Street Station serves the West Hempfield Pressure Zone, located in West Hempfield Township and portions of Columbia Borough and Mountville Borough.  The Lockards Hollow Booster Station serves the Manor/Mountville Pressure Zone and the Columbia Pressure Zone.  The Manor/Mountville Pressure Zone is located in Mountville Borough, Manor Township and West Hempfield Township.  The Columbia Pressure Zone is located in Columbia Borough.  The Heatherbank Station serves Heatherbank and the Chiques Hill area.  The Eagle Path Booster Station is a new station placed in service in 2008 which serves customers in the Sterling Way pressure zone.  Columbia St. 1 at 4.

Columbia’s system has more than 100 miles of distribution mains of various sizes up to sixteen inches in diameter.  The majority of the water mains are either cast iron or ductile iron pipe.  The entire system is metered.  There are over 550 fire hydrants connected to Columbia’s system.  Columbia St. 1 at 4-5.
B.
The Rate Increase

Columbia originally proposed changes in rates, rules, and regulations calculated to produce $616,402 (16.5%) in additional annual revenues.  As a result of adjustments and corrections made during the course of this proceeding, Columbia’s claimed revenue increase was reduced to $566,052.  Columbia R.B. 2.  The ALJ recommended allowing Columbia to recover no more than $278,405 in additional base rate revenues.  OCA Exc. at 2.
C.
The Burden of Proof

A public utility has the burden of proof to establish the justness and reasonableness of every element of its rate increase request in all proceedings under 66 Pa. C.S. § 1308(d).  The standard to be met by the public utility is set forth at 66 Pa. C.S. § 315(a):

Reasonableness of rates. –In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

The Commonwealth Court of Pennsylvania set forth the utility’s burden of proof in a rate proceeding pursuant to 66 Pa. C.S. § 315(a) as follows:

Section 315(a) of the Public Utility Code, 66 Pa. C.S. Section 315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the public utility.  It is well-established that the evidence adduced by a utility to meet this burden must be substantial.
Lower Frederick Twp. Water Co. v. Pa. PUC, 409 A.2d 505, 507 (Pa. Cmwlth. 1980) (emphasis added).  See also, Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).

In general rate increase proceedings, the burden of proof does not shift to parties challenging a requested rate increase.  Rather, the utility’s burden of proof to establish the justness and reasonableness of every component of its rate request is an affirmative one and that burden of proof remains with the public utility throughout the course of the rate proceeding.  The Pennsylvania Supreme Court has held:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations, and that is the burden which the utility patently failed to carry.

Berner v. Pa. PUC, 382 Pa. 622, 631, 116 A.2d 738, 744 (1955).
However, a public utility does not need to affirmatively defend every claim it has made in its filing, even those which no other party has questioned, in proving that its proposed rates are just and reasonable.  The Pennsylvania Commonwealth Court has held:

While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.

Allegheny Center Assocs. v. Pa. PUC, 570 A.2d 149, 153 (Pa. Cmwlth. 1990) (citation omitted).  See also, Pa. PUC v. Equitable Gas Co., 73 Pa. P.U.C. 301, 359-360 (1990).

Additionally, 66 Pa. C.S. § 315(a) does not place the burden of proof on the utility with respect to an issue the utility did not include in its general rate case filing.  The burden of proof must be on a party to a general rate increase case who proposes a rate increase beyond that sought by the utility.

III.
Rate Base

In its original filing, Columbia claimed a rate base of $11,155,868.  During the course of the litigation in this proceeding, Columbia agreed to several adjustments in its rate base.  In its main brief, Columbia listed the following adjustments to its rate base:
(1)
Capitalization of employee pensions and benefits expense:  Add $17,435.

(2)
Proposed capitalization of employee benefits:  Add $675.

(3)
Capitalization of employee salaries (Christmas Pay):  Add $1,821.

(4)
Capitalization of payroll tax:  Add $8,269.

(5)
Reserve for depreciation:  Add $33,969.

(6)
Contributions in Aid of  ADDIN BA \xc <@nper> \xl 35 \s GYMVJO00082 \xqt \l "Construction Meters:  Deduct $8,056" Construction Meters:  Deduct $8,056.

(7)
 ADDIN BA \xc <@nper> \xl 36 \s GYMVJO00083 \l "Cash Working Capital:  Deduct $5,163" Cash Working Capital:  Deduct $5,163.

Columbia M.B. at 74-75.  As a result of these adjustments to the rate base, Columbia claimed a final rate base of $11,213,087 in its main brief.

Subsequently, Columbia discovered some errors in its  ADDIN BA \xc <@osdv> \xl 12 \s HGLTHV00021 \l "Schedule A-3" Schedule A-3 attached to its Main Brief.  Columbia R.B. at 2.  Columbia revised  ADDIN BA \xc <@$osdv> \xl 12 \s HGLTHV00021 Schedule A-3 and filed the revised Schedule A-3 with the Secretary’s Bureau on March 2, 2009 and served a copy of the revised schedule on the Parties.  According to the revised Schedule A-3, Columbia reduced its rate base claim to $11,204,818.  R.D. at 6.

A.
Cash Working Capital

1.
Positions of the Parties


The OTS recommended that the Commission make several additional adjustments to Columbia’s claimed rate base.  With regard to cash working capital, the OTS recommended that the Company’s rate base claim be reduced by $11,830 as shown in Appendix A, attached to the OTS’ Main Brief.  The OTS’ proposed adjustment was based on expense reductions of $95,952 to Columbia’s expense claims.  The OTS applied Columbia’s own methodology ($95,952 x 45 days/365 = $11,830) to determine its $11,830 recommended reduction to Columbia’s cash working capital claim.  R.D. at 6-7.

The OCA stated that the Parties agreed that the formula method, or one-eighth (12.5%) of operating and maintenance should be used with regard to determining Columbia’s cash working capital.  According to the OCA, Columbia calculated a claim for cash working capital of $247,679 using this method.  The OCA recommended reducing the cash working capital by $18,803, which represents 12.5% of the total adjustments the OCA recommended to operating and maintenance expenses as shown in Appendix A attached to its Main Brief.  R.D. at 7.
2.
ALJ’s Recommendation
The ALJ accepted Columbia’s methodology for determining cash working capital.  The ALJ recommended that Columbia’s cash working capital claim be reduced by $938 ($7,612 x 45 days/365 = $938) as a result of applying Columbia’s cash working capital methodology to the ALJ’s recommended $7,612 expense adjustments as set forth in the ALJ’s Recommended Decision.  R.D. at 7.

3.
Disposition
No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
B.
Employee Pensions and Benefits
1.
Positions of the Parties

With regard to employee pensions and benefits, the OTS recommended reducing Columbia’s rate base claim by $675 as shown in Appendix A, attached to the OTS’ Main Brief.  The OTS’ proposed adjustment related to the OTS’ proposed disallowance of $5,039 for claimed employee entertainment.  According to the OTS, Columbia disagreed with the OTS’ $5,039 expense disallowance and capitalized a portion of the entertainment expense leaving $4,364 in the expense category and increasing rate base by $675.  The OTS recommended that the Commission disallow the entire $5,039 expense claim and therefore disagreed with adding the $675 to rate base.  According to the OTS, the Commission should disallow the entire $4,364 expense claim and remove $675 from the claimed rate base.  R.D. at 7.

2.
ALJ’s Recommendation
The ALJ agreed with the OTS on this issue.  The ALJ contended that the employee entertainment expenses claimed by Columbia did not directly relate to the provision of water service.  The ALJ concluded that, consistent with previous Commission decisions, Columbia’s employee entertainment expenses should not be included in either expenses or rate base.  R.D. at 7.
3.
Disposition
No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
C.
Salaries and Wages

1.
Positions of the Parties

With regard to salaries and wages, the OTS recommended that the Commission reduce Columbia’s rate base claim by $1,821 because of its proposed disallowance of Christmas bonuses paid to Columbia’s employees totaling $13,602.  Columbia disagreed with the OTS’ expense adjustment and capitalized a portion of the expense, leaving $11,781 in the expense category and increasing rate base by $1,821.  The OTS contended that the Commission should disallow the entire $13,602 expense claim for Christmas bonuses.  The OTS argued that Columbia’s expense claim of $11,781 should not be allowed and that the related $1,821 should be removed from the Company’s claimed rate base.  R.D. at 8.

2.
ALJ’s Recommendation

The ALJ recommended that Columbia’s rate base claim of $1,821 associated with Christmas bonuses should be allowed.  The ALJ indicated that the Christmas payment is part of the employees’ overall compensation package and is given to everyone across the board instead of solely on a performance basis.  Columbia contended that since this payment is part of the overall employees’ salary, it should be capitalized in the same manner as the rest of the salary at 13.39%.  Accordingly, the ALJ concluded that the Commission should not reduce Columbia’s rate base claim by $1,821 associated with Christmas bonuses.  R.D. at 8.

3.
Disposition

Consistent with our resolution in Section V.I. herein (relating to Expenses-Christmas Bonus), we will adopt the ALJ’s recommendation that Columbia’s rate base claim of $1,821 associated with Christmas bonuses should be allowed.
D.
Payroll Taxes

1.
Positions of the Parties

The OTS contended that the Commission should reduce Columbia’s claimed rate base due to an error in Columbia’s testimony.  According to the OTS, during cross examination, Columbia’s witness accepted, subject to check, that his rebuttal testimony incorrectly computed an increase to “Capitalized Salaries, Wages, Benefits & Taxes” by $36,469 when the correct calculation shows an amount of $28,200, resulting in an $8,269 overstatement.  According to the OTS, the Commission should reduce the claimed rate base by $8,269.  Columbia has agreed to this adjustment and has revised its Schedule A-3 (Rev.) to incorporate this adjustment.  R.D. at 8.


2.
ALJ’s Recommendation

The ALJ reflected the OTS’ $8,269 adjustment for payroll taxes in Company adjustments of Table I Income Summary.  R.D. at 8.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
E.
Meter Depreciation

1.
Positions of the Parties

The OTS recommended that the Commission increase Columbia’s claimed rate base as shown in Appendix A, attached to its Main Brief.  The OTS’ proposed adjustment relates to the OTS’ proposed reduction to Columbia’s annual depreciation expense totaling $16,420.  According to the OTS, this adjustment is necessary to reflect the OTS’ recommendation that Columbia depreciate its meters over 15 years rather than 12.5 years.  R.D. at 9.


2.
ALJ’s Recommendation

In his Recommended Decision, the ALJ found in favor of Columbia on this issue.  The ALJ indicated that the reasons for his decision are set forth in his discussion on annual depreciation for meters (see Section V.H., infra).  R.D. at 11.  In that portion of the Recommended Decision, the ALJ stated that Columbia’s claims are consistent with the decision in the recent base rate cases of Pennsylvania-American Water Company and Aqua Pennsylvania, Inc.  The ALJ also stated there that Columbia has been aggressively replacing meters since 2000 in response to a Commission suggestion, and “the commission should provide Columbia with the opportunity to continue replacing its meters as quickly as possible.”  R.D. at 40.  Accordingly, the ALJ recommended that the Commission not increase Columbia’s claimed rate base by $16,420.  R.D. at 9.

3.
Disposition

Consistent with our resolution in Section V.H. herein (relating to Expenses- Annual Depreciation for Meters), we will reject the OTS’ proposed meter expense adjustment and concomitant rate base adjustment to increase Columbia’s rate base by $16,420.


IV.
Revenues
A.
Customer Growth

1.
Positions of the Parties

Columbia’s rate request included a $6,114 annualization to reflect the new residential customers added during 2007 and a $23,531 annualization to reflect the new residential customers expected to be added during 2008.  The Parties agreed on most of the methodology used by Columbia, but disagreed on one point.  As the OTS stated, “the crux of the issue is a determination of the appropriate figure to use to represent a new customer’s typical monthly water usage.”  OTS M.B. at 34.
Columbia used the “mode methodology” when annualizing revenues.  In other words, Columbia reviewed the bills it issued during 2007 for residential customers who had 5/8” meters, at each 100 gallon increment, and found that the most frequently occurring data point was 3,000 gallons per month.  Using this figure, Columbia calculated a typical bill of $23.07 per month. Columbia argued that the mode methodology is appropriate because it yields a realistic number when annualizing revenues for customers gained.  Columbia also argued that the mode methodology is appropriate because it is consistent with the methodology required by the Commission when a utility issues notices to its customers informing them of the impact of a proposed rate increase.  Columbia M.B. at 69-70.  
The OTS used the “median methodology.”  The OTS reviewed the same data that Columbia used, and found that the mid-point of the data set was 3,700 gallons per month.  Using this figure, the OTS calculated a typical bill of $26.63.  The OTS argued that the median methodology is more likely to be accurate than is the mode methodology.  According to the OTS, the mode methodology does not account for the number of bills that fall on either side of the mode.  A median methodology, however, accounts for the distribution of the number of bills at various other usage levels.  The OTS also argued that the Commission’s Regulations regarding customer notices are irrelevant for calculating the additional revenues that new customers generate for Columbia.  The OTS notes that Aqua Pennsylvania, Inc. uses the median methodology when preparing its rate filings.  The OTS therefore proposes that Columbia’s operating revenue should be increased by $4,573.  OTS M.B. at 32-36.  

2.
ALJ’s Recommendation

The ALJ ruled in favor of Columbia.  He noted that the OTS did not cite any decisions disapproving the use of a mode methodology, nor did the OTS cite any case requiring the use of a median methodology.  He concluded that Columbia used a reasonable method to calculate the typical consumption number, and that number is supported by substantial, credible evidence.  He therefore found that Columbia satisfied its burden of proof.  R.D. at 11.

3.
Exceptions and Replies

The OTS contends that the ALJ improperly placed the burden of proof on it, rather than on Columbia.  The OTS further argues that the ALJ’s decision contains no reason for choosing Columbia’s methodology or rejecting the OTS’ methodology.  The OTS reiterates that its methodology is more likely to be accurate than is a mode methodology.  The OTS acknowledges that the Commission has not required the use of a median methodology, but points out that the Commission has accepted the use of a median methodology by Aqua Pennsylvania, Inc.  OTS Exc. at 32-39.  
Columbia responds by arguing that the ALJ’s recommendation is well-reasoned and is supported by both the facts and the law.  Columbia contends that the ALJ properly placed the burden of proof on Columbia.  Columbia further argues that the ALJ agreed with Columbia’s arguments as to why a mode methodology is more appropriate than a median methodology.  Columbia R. Exc. at 8-10.
4.
Disposition

We will grant the OTS’ Exception on this issue.  We agree with OTS that the Commission’s Regulations regarding customer notices are irrelevant for purposes of calculating the additional revenues that new customers generate for a water company.  The appropriate methodology is the one which is most likely to yield accurate estimates of the water usage of new customers.
We are not persuaded that the mode methodology is more likely than the median methodology to yield accurate estimates.  We note that it is statistically possible for a data set to have more than one mode.  In such a case, the mode methodology would not yield a satisfactory way of estimating the water usage of new customers.  The median methodology does not suffer from this flaw.  Moreover, the median methodology better accounts for the distribution of bills over the range in the data set.  We therefore adopt the median methodology, rather than the mode methodology, as the better way to estimate the water usage of Columbia’s new customers.  
B.
Sales Tax Refund

1.
Positions of the Parties

Columbia received a refund of $20,257 from the Pennsylvania Sales and Use Tax Bureau during the historic test year of 2007.  This payment refunded taxes inappropriately paid by Columbia during the period 2004-2006 on purchased power, which is exempt from sales tax.  Columbia proposed that these funds be treated as non-utility income.  OCA M.B. at 15.
According to the OTS, treating this income as non-utility income excludes this sum from the ratemaking formula and essentially treats this money as not having been received by the Company at all.  The OTS contends that the taxes were passed on to ratepayers, therefore the refund should also be passed on to ratepayers.  The OTS recommends that this amount be refunded to ratepayers over two years (Columbia’s claimed rate case normalization period).  Therefore, the OTS recommends that Columbia’s miscellaneous operating revenue be increased by $10,129.  OTS M.B. at 23-25.    

The OCA also contends that these sales taxes were passed on to ratepayers and should be returned to ratepayers.  The OCA, however, argues that this amount should be returned to ratepayers over a three-year period rather than a two-year period.  The OCA submits that a three-year pass-through period is appropriate since these amounts were collected from ratepayers over a three-year period.  Additionally, according to the OCA, the refund should be treated in the same way a non-recurring expense in the test year would be treated (effectively, as an amortization).  The OCA, therefore, recommends that $6,752 be included in Columbia’s miscellaneous operating revenue in its future test year.  OCA M.B. at 15-16.  
Columbia responds by arguing that the sales tax refund should be considered non-utility income because it is non-recurring income that relates to sales tax wrongly charged to Columbia outside of both the historic test year and the future test year.  Since Columbia will not be receiving the income during the period in which the proposed rates will be in effect, Columbia argues that its miscellaneous operating revenue should not be increased.  Columbia M.B. 72.  In the alternative, Columbia supports the OCA’s recommendation that this sum be normalized over a three year period.  Id.  


2.
ALJ’s Recommendation

The ALJ agreed with the OTS and the OCA that the sales tax refund should be included in Columbia’s miscellaneous operating revenue.  He further agreed with the OCA that the monies should be passed on to ratepayers over a three-year period because they were collected from ratepayers over a three-year period.  R.D. at 13-14.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
C.
Lease Revenue from Cell Towers

1.
Positions of the Parties

Columbia receives annual rental income of $44,064 from several cell tower leases.  R.D. at 14.  It receives rental income from Nextel, which installed equipment on the East End Tank.  Columbia notes that this tank was constructed about sixty years ago and has been largely depreciated over time.  Columbia also receives rental income from Clearwire, but that company has never installed equipment.  Columbia consequently contends that the lease funds are being received for its agreement, not for the use of its assets.  Columbia also argues that Clearwire may terminate the leases in the future.  Columbia M.B. at 72-74. 

The OCA submits that the income should be included in Columbia’s revenues for ratemaking purposes.  This proposal is “based on the fact that lease revenue received by the Company related to these tanks should offset the costs by being included in rates for ratemaking purposes.”  OCA M.B. at 12.  Citing Pa. PUC v. Roaring Creek Water Co., 87 Pa. P.U.C. 826 (1997) and Pa. PUC v. UGI Corp., 56 Pa. P.U.C. 575 (1982), the OCA contends that its proposal is consistent with prior Commission decisions.  The OCA proposes that the $44,064 be included in Columbia’s operating income.  OCA M.B. at 12-14.
The OTS also recommends that the rental income be included in Columbia’s revenues for ratemaking purposes.  The OTS, like the OCA, argues that revenue generated from rate base property should be included in operating revenues.  OTS M.B. at 26.

2.
ALJ’s Recommendation

The ALJ found in favor of the OTS and the OCA on this issue.  He agreed that this result is consistent with prior Commission decisions.  He found that ratepayers have paid, and continue to pay, depreciation, return and expenses associated with the water tanks.  As a result, monies derived from the property should be included in operating revenues.  He rejected as speculative Columbia’s argument that Clearwire might terminate its lease.  Consequently, he concluded that $44,064 should be added to operating revenue for ratemaking purposes.  R.D. at 15-16.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
D.
Debensky Barn Rent

1.
Positions of the Parties

Columbia receives annual rental income of $1,200 from the rental of a wooden structure referred to in testimony as the Debensky barn.  According to Columbia, the property on which the barn is located was purchased to construct the Prospect Tank.  Columbia allows a nearby homeowner to use the structure to store lawn and garden equipment and materials.  “The Company does not collect a return on the shed, it is not used in any part of operations, it is not in the rate base, and therefore, rentals of the structure should not be included in miscellaneous operational revenues.”  Columbia M.B. at 72-73.
The OCA and the OTS contend that this rental income should be included in Columbia’s net operating income for the same reasons that they contend the revenue from cell tower leases should be included in Columbia’s revenue for ratemaking purposes.  OTS M.B. at 28-29; OCA M.B. at 14-15.  The OCA notes that the land on which the barn is located “is a permanent, non-depreciable item of utility plant in service and ratepayers are paying the return and maintenance on the property.”  OCA M.B. at 14-15.  Because the land is currently being supported by ratepayers, the OCA argues, the barn’s rental income should offset costs by being included in revenue for ratemaking purposes.  

2.
ALJ’s Recommendation

The ALJ found in favor of the OTS and the OCA on this issue for the same reasons he found in their favor regarding the treatment of cell tower lease revenue.  “Revenue derived from a utility’s lease of rate base property should be reflected in revenues for ratemaking purposes.”  R.D. at 18.  Consequently, he recommended that the Commission add $1,200 to operating revenue for ratemaking purposes.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
E.
Return Check Income

1.
Positions of the Parties

Columbia received $225 from customers who reimbursed it for bank charges due to customers’ bad checks.  Columbia proposed to treat this amount as non-utility income.  The OTS, in contrast, argued that this sum should be included in miscellaneous operating revenue because Columbia records these same bank charges as an operating expense.  According to the OTS, the treatment of this income should match the treatment of the expense from the bank charge activity.  OTS M.B. at 30.  Columbia subsequently agreed to the OTS’ proposed adjustment.  Columbia M.B. at 5.  

2.
ALJ’s Recommendation

The ALJ found the proposed adjustment reasonable and recommended that the Commission add $225 to operating revenue for ratemaking purposes.  R.D. at 18.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
F.
Merchandising Sales and Jobbing Work Income

1.
Positions of the Parties

Columbia received $12,662 from: sales of water meter readings, bulk water sales, dual-check valves, and damaged or frozen meters.  It proposed treating this amount as non-utility income.  OTS M.B. at 30-31.  The OTS noted that Columbia claimed costs expended to generate these sums as operating expenses.  The OTS contends “all revenues generated from these expenditures should be included above the line as miscellaneous operating revenue.”  Id. at 31.  Columbia subsequently agreed to the OTS’s proposed adjustment.  Columbia M.B. at 5.

2.
ALJ’s Recommendation

The ALJ found the proposed adjustment reasonable and recommended that the Commission add $12,662 to operating revenue for ratemaking purposes.  R.D. at 19.


3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
V.
Expenses

A.
Rate Case Expenses

1.
Positions of the Parties

Columbia’s claim for rate case expense included $69,600 related to the unamortized balance of costs related to its last rate case filed in 2006.  SDF Exh. 4 at 1‑18.  The OTS and the OCA contended that the Commission’s policy is to consider rate case expense to be a normal expense, for which the annual allowance is determined by the actual cost of a current rate filing divided by the historical frequency of rate filings for the utility.    



In addition, the OCA pointed out that, as a term of the settlement of Columbia’s last base rate filing, Columbia agreed that it would not make a claim in its next base rate increase filing for deferred rate case expenses that were claimed by the Company as part of its filing in that proceeding.  Pa. PUC  v. Columbia Water Co., Docket No. R‑00061496 (Order entered December 22, 2006) (Columbia 2006). TA \l "Pa. P.U.C. v. Columbia Water Co., Docket No. R-00061496, R.D. at 5-6 (Dec. 12, 2006)" \s "Pa. P.U.C. v. Columbia Water Co., Docket No. R-00061496, R.D. at 5-6 (Dec. 12, 2006)" \c 9 


For these reasons, the OTS and the OCA argued that the $34,800 annual or $69,600 total expense amount related to the 2006 rate case should be removed from expenses in this case.  Appendix A, Table II; OCA Exh. MJK-1S, line 13.  Columbia accepted the OTS’ and the OCA’s adjustment to remove the $34,800 portion of its rate case expense claim that relates to the balance of the 2006 rate case costs.  Columbia has therefore decreased its rate case expense claim by $34,800.
In its filing, Columbia claimed $252,300 for expenses related to this proceeding.  SDF Exh. 4 at 1-18.  In rebuttal testimony, Columbia estimated that the costs for this proceeding will be $37,700 higher than its original claim, or a total of $290,000.  Prior to hearings, Columbia provided invoices through December 31, 2008, that supported a rate case expense claim of $204,000.  During hearings, the OCA made an on the record data request asking Columbia to provide invoices for rate case expenses up to the close of the record on March 9, 2009.  Therefore, Columbia increased its rate case expense claim by $18,850 ($37,700/2).  


The OCA recommended that the Commission permit Columbia to recover only actual rate case expenses for which Columbia can provide invoices, consistent with City of Lancaster (Sewer Fund) v. Pa. PUC, TA \l "City of Lancaster (Sewer Fund) v. Pa. P.U.C., 793 A.2d 978 (Pa. Commw. 2002)" \s "City of Lancaster (Sewer Fund) v. Pa. P.U.C.," \c 1  793 A.2d 978 (Pa. Cmwlth. 2002).  In its Reply Brief, the OCA stated that it has monitored the actual amount of rate case expense incurred and that, as such, it accepted Columbia’s revised rate case expense claim of $290,000.

2.
ALJ’s Recommendation
The ALJ noted that the OTS and the OCA did not oppose Columbia’s proposed two-year normalization period, over which Columbia proposes to normalize the expenses, because the two year period is consistent with the intervals at which Columbia has filed rate cases in the last several years.  Popowsky v. Pa. PUC, 674 A.2d 1149 (Pa. Cmwlth. 1996).  Columbia has revised its Schedule A-2 (Rev.) to incorporate this adjustment.  The ALJ was of the opinion that the proposed normalization period was reasonable and should be approved.  R.D. at 24.  As previously explained, Columbia decreased its claim by $15,950 ($34,800-$18,850).  Accordingly, the Commission should increase the claimed rate expense by $18,850.  R.D. at 19-20.
3.
Disposition
No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
B.
Employee Pensions and Benefits
1.
Positions of the Parties

Columbia claimed employee benefit expenses of $135,236.  A portion of these expenses are as follows:  $2,566 for a one day trip to Hershey Park; $2,105 for Columbia to host a Christmas party; and $368 to provide food for the employees.  These benefits add up to a total cost of $5,039.  Columbia recommended that a portion of the amount of its benefits expense of $5,039 be capitalized.  It recommended using the 13.39% capitalization ratio developed by the OTS to reduce Columbia’s benefit claim by $675.00, adding this amount to Columbia’s rate base to reflect the capitalization of this employee benefit.

Columbia asserted that these benefit expenses are necessary to the provision of utility service because they help to retain qualified employees who provide safe and reliable services to ratepayers.  Columbia averred that it is a small water company and, in order to attract qualified employees, it needs to offer incentives so that it can be competitive with other companies in the industry.  Columbia alleged that it cannot afford to provide the same benefits and compensation that larger utilities provide, such as pension plans, higher salaries, dental and eye care.  Columbia pointed out that there is an ever-shrinking pool of skilled public water system operators.


Columbia calculated that these benefits add up to a total cost of $5,039, or approximately $26 per employee per month.  Columbia argued that this is a very reasonable cost, especially considering the difficult nature of the work its employees are required to perform.  Columbia stated that it has been providing its employees these benefits consistently for at least fifteen years and that they have been applied uniformly to all employees each year.  Columbia concluded that it has found a creative way to attract and retain skilled employees at minimal cost, consistent with sound economics.  


The OTS and the OCA recommended that these items be removed from expenses for ratemaking purposes because they are not necessary to the provision of utility service to customers.  OCA St. 2 at 7.  The OTS and the OCA also asserted that Columbia did not put forward any evidence to support its claim that these benefits are required to retain employees.  In addition, the OTS and the OCA pointed out that the Commission has consistently disallowed these types of entertainment expenses, because it has determined that they are not necessary in the provision of public utility service.
2.
ALJ’s Recommendation

The ALJ agreed with the OTS and the OCA on this issue.  He pointed out that their position is consistent with prior Commission decisions, such as Pa. PUC  v. Pennsylvania-American Water Co., 1993 Pa. P.U.C. LEXIS 79 (1993) (PAWC 1993); and TA \l "P.U.C. v. Pennsylvania-American Water Co., 1993 PaPUC LEXIS 79, *121-23" \s "P.U.C. v. Pennsylvania-American Water Co., 1993 PaPUC LEXIS 79, *121-23" \c 9  Pa. PUC v. Pennsylvania-American Water Co., 1995 Pa. P.U.C. LEXIS 170 (1995) (PAWC 1995).   TA \l "P.U.C. v. Pennsylvania-American Water Co., 1993 PaPUC LEXIS 79, *121-23" \s "P.U.C. v. Pennsylvania-American Water Co., 1993 PaPUC LEXIS 79, *121-23" \c 9 The Commission has consistently ruled that this type of employee entertainment expense does not directly relate to the provision of public utility service.  R.D. at 21-22.
The ALJ pointed out that, in Pa. PUC v. York Water Co., 62 Pa. P.U.C. 459 (1986) (York Water), the Commission disallowed expenses for a company picnic while at the same time allowing expenses for a service award banquet.  The Commission determined that an award dinner or banquet gave the utility the opportunity to recognize employees for service to the utility and its customers.  The Commission reasoned that this recognition would, in turn, foster improved employer-employee relations and result in a more satisfied and effective work force.  

In this case, the ALJ noted Columbia did not present any evidence that the relevant expenses involved employee recognition for service to Columbia or its customers.  Accordingly, the ALJ reasoned that the expenses at issue here are the same as a company picnic.  Consistent with the Commission’s decision in York Water, the ALJ found the employee entertainment expenses claimed by Columbia here do not directly relate to the provision of water service.  Therefore, the ALJ concluded that Columbia’s employee entertainment expenses should not be included in expenses for ratemaking purposes.  The ALJ noted that Columbia may, at its discretion, continue to provide these benefits if they are funded by its shareholders.  Accordingly, the ALJ recommended that the Commission adopt the OTS’ recommendation and remove $4,364 from Columbia’s claim of employee benefits, consistent with the $675 adjustment to rate base discussed earlier in this decision.  See, Section III.B., supra.
3.
Disposition
No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
C.
Materials and Supplies Expenses

1.
Positions of the Parties

The materials and supplies expense claim in Columbia’s filing for the future test year of 2008 totaled $233,552 while the contractual services other – maintenance expense totaled $90,549.  SDF Exh. 4 at 1-15.  Columbia’s original claim, as expressed in its supporting data for materials and supplies expense, was $233,552, consisting of Columbia’s actually incurred expense of $223,552 in 2007 and a going-level adjustment of $10,000 for a major repair to its plant flocculator basin and filter walls.  Columbia’s expense claim for contractual services other – maintenance was originally estimated at $90,549 based on its 2007 level of expense.  Columbia ADDIN BA \xc <@$id> \xl 3 \s ID ’s original claim for the combined accounts totaled $324,101.



In its rebuttal testimony Columbia stated that the actual expenses for materials and supplies for the future test year of 2008 was $230,787, excluding the amortization of an expense for repairs to its water treatment plants’ filter walls and flocculator basin.  Columbia further averred that the actual incurred expense for contractual services other – maintenance for the future test year of 2008 was $99,831, an increase in this account alone of $9,282 from Columbia’s original estimate and claim.  Columbia St. 5 at 25.  Columbia ADDIN BA \xc <@$id> \xl 3 \s ID ’s revised claim for the combined accounts totaled $330,618, or an increase of $6,517 for the two accounts combined from the original combined account estimate of $324,101.



The OTS, in response to Columbia’s updated claim, recalculated a three- year average using the most recent three years of data – 2006, 2007 and 2008 for the two expense accounts.  For the materials and supplies expenses, the 2008 actual expense of $230,787, the OTS reduced that figure by the $30,000 expense for repairs to water treatment plants’ filter walls and flocculator basin, which it believes should continue to be amortized for three years as proposed by Columbia in its original filing.  The OTS calculated the three-year average for materials and supplies expense as $197,648.  The OTS calculated the three-year average for contractual services other – maintenance expense as $109,780.  Combining the two accounts’ three-year averages and adding the $10,000 going level adjustment, the OTS recommended expenses for both these accounts of $317,428 for a future test year level of 2008, which is a $13,190 reduction to Columbia’s rebuttal claim total for both accounts. 

Upon consideration of the OTS’ rationale and calculations as contained in its surrebuttal testimony, Columbia agreed to the revised recommendation for the allowance of $317,428.  Columbia M.B. at 56.  This results in a reduction from Columbia’s rebuttal claim for the combined account of $13,190, or a reduction from Columbia’s original claim of $6,673.

The OCA recommended that Columbia’s proposed increase be denied and that the materials and supplies expense be normalized for purposes of a going-forward ratemaking allowance because the material and supplies expenses have fluctuated over the test year and two prior years.  Specifically, they slightly decreased between 2005 and 2006 (0.9%) and substantially increased between 2006 and 2007 (33%).  Because the level of expense in the test year was abnormally high, the OCA recommended that the expense be based on the average expense for the test year and two prior years.  
Based on Columbia’s rebuttal testimony, the OCA revised its adjustment to include the 2008 actual amount and to reflect a four-year normalization of the materials and supplies expense for 2005, 2006, 2007 and 2008.  OCA St. 2-S at 8.  The OCA’s recommendation would reduce Columbia’s claim by $25,262 to a normalized level of $198,290, calculated by adding the expenses for the four years and dividing by four, or a reduction of $31,779 from Columbia’s rebuttal claim or $25,262 less than Columbia’s original claim.  OCA Exh. MJK-1S, line 15.
The OCA argued that, although the materials and supplies expenses increased both in 2007 and 2008, those increases must be taken in context with the previous four years’ expenses, and those expenses have fluctuated considerably.  The thirty-three percent (33%) increase in 2007 is abnormally high in relation to the 0.9% decrease in 2006 and three percent (3%) increase in 2008.  OCA St. 2-S at 8.  The OCA contended that this is a volatile expense that can vary greatly if, for example, a critical plant item needs to be repaired, management decides to perform less maintenance in a given year, and if unit costs for supplies go up or down in relation to the quantity of the supply purchased.  Tr. at 178-79.  The OCA asserted that a review of the historic materials and supplies expense since 2005 does not conclusively show that the overall expense is increasing annually.  The OCA argued that if Columbia were to show that its expenses do, in fact, increase in 2009 and 2010, this issue can then be addressed at the time of the next rate case.  The OCA concluded that, in the meantime, normalization is the proper way to treat an account with expenses that fluctuate substantially.  Tr. at 183.

2.
ALJ’s Recommendation

The ALJ found in favor of the OTS and Columbia on this issue.  The ALJ concluded that the three-year average is sufficient to normalize the materials and supplies expenses.  Columbia has agreed to this adjustment and has revised its Schedule A-2 (Rev.) to incorporate this adjustment.  Accordingly, the ALJ posited that the Commission should accept Columbia’s adjustment to reduce the materials and supplies expenses allowance to $317,428 or a reduction of $6,673 ($324,101-$317,428).  R.D. at 23-25.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
D.
Directors’ Fees

1.
Positions of the Parties

Columbia claimed $68,004 for directors’ fees and expenses.  SDF Exh. 4 at 1-15.  Of that amount, $65,800 constitutes fees paid to the six members of the board of directors.  OCA St. 2 at 9, OCA Exh. MJK-10.  Of that amount, $57,100 constitutes directors’ fees for five directors who are also officers of Columbia.  For the same five board members, Columbia has also claimed $80,800 for salaries and wages.  SDF Exh. 4 at 1-15.  

Columbia asserted that, like all corporations, it acts both through a board of directors and officers.  Each position serves a different function.  The officers are properly paid a reasonable salary commensurate with their respective duties as officers and the directors are paid reasonable fees commensurate with their responsibilities as directors.  Columbia argued that officers are not paid a salary that covers work performed in both the roles of officers and directors.  The compensation of officers and directors is separate and distinct and the mere fact that officers attend directors’ meetings does not create duplication. 
Columbia pointed out that, under the  ADDIN BA \xc <@st> \xl 37 \s GYMVJO00022 \l "Pennsylvania Business Corporation Law" Pennsylvania Business Corporation Law of 1988, as amended,  ADDIN BA \xc <@oppt> \xl 9 \s GYMVJO00070 \l "15 Pa. C." 15 Pa. C.S. § ADDIN BA \xc <@osdv> \xl 15 \s GYMVJO00071 \l "§ 1101, et seq." § 1101, et seq. (BCL), officers and directors are entirely different positions.  They also perform different statutory duties. The statute, at  ADDIN BA \xc <@$oppt> \xl 9 \s GYMVJO00070 15 Pa. C.S.  ADDIN BA \xc <@$osdv> \xl 6 \s GYMVJO00072 § 1721, delineates the general powers of a member of the board of directors.  

The statute, at  ADDIN BA \xc <@$oppt> \xl 9 \s GYMVJO00070 15 Pa. C.S.  ADDIN BA \xc <@$osdv> \xl 6 \s GYMVJO00073 § 1732, also provides that every business corporation shall have a president, secretary/treasurer, or persons who shall act as such, regardless of the name or title which is designated.  It also provides that the bylaws shall prescribe the duties of the officers who operate the company and that it is not mandatory for officers to be directors, but that they may be.
Columbia argued that 15 Pa. C.S. § 1730 controls the issue of compensation of officers who are directors.  That statute states that, except as restricted in its bylaws, a corporation’s board of directors has the authority to fix the compensation of directors for their salaries as directors and that a director may be a salaried officer of the corporation.  Columbia alleged that there is no prohibition in its bylaws of a salaried officer also being a compensated director through the payment of directors’ fees.  Columbia concluded that its compensation of directors who are also officers is authorized by the BCL, and is, therefore, proper.
On the other hand, the OTS and the OCA contended that the individuals who are directors and who are also officers should not receive directors’ fees because the directors’ fees compensate the individuals twice for the same work.  The OTS pointed out that the overall $68,004 claim for directors’ fees and expenses included an amount of $548 for the cost of the dinner board meeting that it would disallow as not qualifying as a necessary operational expense to provide safe and reliable water service to Columbia’s ratepayers.  OTS Exh. 2, Sch. 6 at 2-3; OTS St. 2 at 17.


The OTS also argued that the Commission’s Bureau of Audits management and operations audit of Columbia, at Docket No. D-04MGT031, stated that directors who are also Columbia officers receive an annual salary covering both roles.  OTS Exh. 2, Sch. 9 at 1-2; OTS St. 2 at 16-17.  The OTS stated that it agrees with the Bureau of Audits’ finding and that it therefore recommended the disallowance of directors fees paid to persons who are members of the board while receiving compensation as Columbia’s officers. 



The OTS also asserted that Columbia has not met its burden of proof that the fees paid to directors who are also officers are reasonable.  In support of this position, the OTS pointed out that none of the officers who are also on the board of directors keep records of their time spent on water utility matters.  The OTS did not contest the level of fees paid to directors not already receiving compensation from Columbia via salaries.

The OCA recommended that only the salary claims related to these five officer/directors be allowed in this case.  The $57,100 of directors’ fees claimed with respect to these officers/directors should be eliminated from expenses for ratemaking purposes.  OCA St. 2 at 11, OCA Exh. MJK-1S, line 17.  The OCA claimed that the descriptions of the duties of Columbia’s officers and directors indicated that those duties overlap substantially.  OCA St. 2 at 10.  For example, the duties of the president, as a member of the board of directors, are oversight of the corporation and attendance at twelve board meetings per year.  As an officer, the president has general supervision and direction of the affairs of the corporation and presides at all board meetings. 
The OCA claimed that its recommendation to remove only the directors’ fees and not to adjust the salaries claim is conservative.  The resumes of the board members provided by Columbia show that the officers/directors have multiple other business interests.  The OCA dismissed Columbia’s comparison of the total officers’ and directors’ compensation claimed for Columbia to the compensation claimed by Newtown Artesian Water Company (Newtown) and York Water Company (York).  Columbia St. 6 at 8.  Columbia used this information to argue that its claim for directors’ fees is reasonable because it is less than the other companies’ expenses.  

The OCA argued that the comparison provides little useful information because, in a recent rate case, the OCA challenged Newtown’s directors’ fees based upon a finding of excessive directors’ fees in the Commission’s management audit of that utility.  OCA St. 2-S at 12.  The OCA pointed out that it is unlikely that there will be a determination by the Commission that the fees are reasonable or unreasonable because the proceeding was resolved by settlement, which has been approved by an Administrative Law Judge.  Pa. PUC v. Newtown Artesian Water Co., Docket No. R‑2008-2042293 (Recommended Decision issued Feb. 2, 2009) TA \l "Pa. P.U.C. v. Newtown Artesian Water Co., Docket No. R-2008-2042293, R.D. (Feb. 2, 2009)" \s "Pa. P.U.C. v. Newtown Artesian Water Co., Docket No. R-2008-2042293, R.D. (Feb. 2, 2009)" \c 9 .
  

2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue.  The ALJ pointed out that, as set forth above, the BCL authorizes corporations like Columbia to compensate officers who are also directors.  Also, the statute at 15 Pa. C.S. § 1730 authorizes a corporation’s board of directors to fix the compensation of directors.  A director of a corporation may also be a salaried officer of the corporation.  There is no prohibition in Columbia’s bylaws of a salaried officer also being a compensated director through the payment of directors’ fees.  
The ALJ also pointed out that the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly.  The General Assembly did not grant the Commission the authority to act as a super board of directors for a public utility.  Determining the employment practices and compensation of its directors, officers, and employees is within the managerial discretion of a public utility.  NAACP v. Pa. PUC, 290 A. 2d 704 (Pa. Cmwlth. 1972); Meyers v. Pa. PUC, 65 A.2d 256 (Pa. Super. 1949).
The ALJ also stated that it is not within the Commission’s authority to interfere with the management of a public utility unless an abuse of its managerial discretion or arbitrary action has been shown.  Metropolitan Edison Co. v. Pa. PUC, 437 A.2d 76 (Pa. Cmwlth. 1981).  If there has been an abuse of managerial discretion and the public interest has been adversely affected, the Commission may intervene.  In this case, the ALJ stated that he could not conclude that Columbia abused its managerial discretion or took arbitrary action in paying directors’ fees to compensated corporate officers.    

The ALJ also concluded that Columbia has not abused its managerial discretion or taken arbitrary action in the amounts it has chosen to pay in directors’ fees.  The $57,100 in directors’ fees paid to the five corporate officers averages $11,420 per director per year.  The remaining non-officer director receives $8,700 per year.  Those amounts are not so excessive that they constitute an abuse of managerial discretion.  
The ALJ concluded that neither the OTS nor the OCA has pointed to any Commission decision disallowing a public utility’s compensation of its directors when those directors are salaried corporate officers.  Similarly, neither the OTS nor the OCA cited any Pennsylvania appellate court decision affirming the Commission’s authority to disallow payment of directors’ fees to salaried officers of a public utility.  
Finally, the ALJ rejected the OCA’s request that the Commission require Columbia to provide an actual accounting of hours devoted to Columbia business by its officers/directors in relation to their non-utility business interests as outside the scope of the Commission’s authority.  The ALJ stated that how much time Columbia’s officers and directors spend on non-utility business is not the concern of the Commission.  R.D. at 25-30.  


3.
Exceptions and Replies

The OTS objects to the ALJ’s recommendation on this issue.  Initially, the OTS points out that Columbia’s total claim of $68,004 includes an amount of $548 for the cost of the dinner at a board meeting the OTS contends should be disallowed as not a necessary operational expense.  The Recommended Decision did not specifically address this item but the OTS still seeks Commission recognition of the propriety of the OTS’ recommended adjustment for this item regardless of the outcome for the whole category of “Directors’ Fees.”  OTS Exc. at 13.

The OTS also objects to the ALJ statement that “[n]either OTS nor OCA appear to contend that the amounts of the fees paid to the directors are unreasonable or excessive, only that Columbia should not pay directors’ fees in any amount to its salaried officers.”  R.D. at 34.  On the contrary, according to the OTS, it clearly argued that, by the very nature of the OTS’ implementation of the Bureau of Audits finding that the level of officers’ salaries cover participation on the board of directors by those individuals, the level of any additional fees paid to such directors is challenged.  OTS M.B. at 56.

Finally, the OTS avers that the ALJ has used the wrong standard in his recommendation on this issue.  According to the OTS, the relevant standard should be whether each claim is just and reasonable, not whether a claim must be accepted as submitted absent a showing of management abuse of its discretion.  Thus, the Commission should adopt the OTS’ recommendation to reject Columbia’s claim for directors’ fees.  OTS Exc. at 13-19. 



The OCA also objects to the ALJ’s recommendation on this issue, claiming that Columbia’s claim for this item should be denied because Columbia has failed to show that it is reasonable for ratepayers to pay Columbia’s officers/directors a fee and a salary for performing the same duties.  The OCA recommends removing $57,100 from the claim of $65,800.  OCA M.B. at 22-23.  The OCA’s proposed adjustment is for the expenses associated with fees paid to five directors who are also officers of Columbia.  



The OCA claims that the ALJ’s recommendation on this issue demonstrates that the ALJ misunderstood the OCA’s argument and also that he improperly applied the law.  According to the OCA, the issue is not whether the BCL prohibits directors’ fees to be paid to salaried officers (it does not), but whether it is appropriate, under the Code, for those directors’ fees to be paid by ratepayers rather than by the utility’s shareholders.  While the BCL may be one consideration, it cannot be interpreted to prescribe the results of the Commission’s rate investigation.  OCA Exc. at 3-5.



On another topic, the OCA notes that its witness pointed out that information provided by Columbia shows that the officers/directors have multiple other business interests.  In support of its salaries and wages claim, however, Columbia provided only estimates of time devoted by those officers to Columbia business.  OCA St. 2 at 11.  While the OCA did not recommend an adjustment to Columbia’s claim for salaries and wages, it did recommend that, in future rate cases, Columbia be required to provide an actual accounting of hours devoted by its officers to company business, in their roles as officers and directors, in relation to all other business interests.  OCA M.B. at 24.



The OCA avers that the ALJ erroneously rejected this request because, according to the ALJ, the OCA failed to cite case law affirming the Commission’s authority to order such an accounting.  R.D. at 30.  The OCA argues that the ALJ should be reversed on this issue because: (1) there is case law affirming the Commission’s authority to order an accounting of hours; and (2) the Commission should be concerned with the hours devoted by the officer/director to utility business compared with the hours devoted to other business interests because that issue bears directly on the reasonableness of the utility’s expense claims.  The OCA points out in this connection that Columbia’s officers/directors are part-time.  If they are employed by other entities on a full or part‑time basis, it would call into question the reasonableness of the fees and salary paid by Columbia.  OCA R.B. at 13.  For these reasons, according to the OCA, the ALJ’s recommendation should be reversed on the issue of requiring Columbia to provide an actual accounting of hours devoted to Columbia business by its officers/directors, in relation to all other business interests in future rate cases.  OCA Exc. at 6-9.



In response, Columbia argues that the positions of the OCA and the OTS are neither supported by the record nor by the law.  Conversely, Columbia has provided ample evidence of the reasonableness of those fees, and that evidence has been accepted by the ALJ.  Columbia, like all corporations, acts both through a board of directors and through officers.  Each position serves a different function.  The officers are properly paid a reasonable salary commensurate with their respective duties as officers, and the directors are paid reasonable fees commensurate with their responsibilities as directors.



Columbia further asserts that there is nothing unusual, duplicative or unreasonable about the management duties exercised by Columbia’s directors and officers respectively, as evidenced by the record.  Additionally, Columbia has established that its officers’ and directors’ compensation is both competitive and reasonable.  Since no justification exists for the adjustment proposed by either the OCA or the OTS to this item, the Commission should reject those proposed adjustments.  Columbia R.Exc. at 10‑18.   

Finally, Columbia responds to the OCA’s assertion that the ALJ should have required it to submit detailed time records for its officers.  Columbia asserts that, in this Exception, the OCA cites cases purporting to require time records for “duplicative expenses.”  Columbia asserts that it has already explained, supra, that the relevant expenses are not duplicative.  Columbia points out that both cases cited by the OCA deal with payments to affiliated interests, which is an entirely different issue.  Under Section 2106 of the Code, 66 Pa. C.S. § 2106, there exists a requirement for “relevant cost records” on affiliate payments.  No such statutory provision exists for officers’ or directors’ compensation.  Columbia R. Exc. at 18.

4.
Disposition

                    On review of this issue, we generally agree with the ALJ’s recommended disposition.  We note that the BCL authorizes corporations like Columbia to compensate officers who are also directors.  The BCL, at 15 Pa. C.S. § 1730, authorizes a corporation’s board of directors to fix the compensation of directors.  In addition, a director of a corporation may be a salaried officer of the corporation.

         The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly.  The General Assembly did not grant the Commission the authority to act as a super board of directors for a public utility.  Determining the employment practices and compensation of its directors, officers and employees is within the managerial discretion of a public utility.  
It is not within the Commission’s authority to interfere with the management of a public utility unless an abuse of its managerial discretion or arbitrary action has been shown.  Metropolitan Edison Co. v. Pa. PUC, supra. If there has been an abuse of managerial discretion and the public interest has been adversely affected, the Commission may intervene.  In this case, we cannot conclude that Columbia abused its managerial discretion or took arbitrary action in paying directors’ fees to compensated corporate officers.    

We also conclude that Columbia has not abused its managerial discretion or taken arbitrary action in the amounts it has chosen to pay in directors’ fees.  The $57,100 in directors’ fees paid to the five corporate officers averages $11,420 per director per year.  The remaining non-officer director receives $8,700 per year.  Those amounts are not so excessive that they constitute an abuse of managerial discretion.  
Neither the OTS nor the OCA has pointed to any Commission decision disallowing a public utility’s compensation of its directors when those directors are salaried corporate officers.  Similarly, neither the OTS nor the OCA cited any Pennsylvania appellate court decision affirming the Commission’s authority to disallow payment of directors’ fees to salaried officers of a public utility.  For the above reasons, the Exceptions of the OCA and the OTS on this issue are generally denied. 

          On one topic under this heading, however, we agree with the OCA.  The OCA noted that its witness pointed out that information provided by Columbia shows that the officers/directors have multiple other business interests.  In support of its salaries and wages claim, Columbia provided only estimates of time devoted by those officers to Columbia business.  OCA St. 2 at 11.  While the OCA did not recommend an adjustment to Columbia’s claim for salaries and wages, it did recommend that, in future rate cases, Columbia be required to provide an actual accounting of hours devoted by its officers to company business, in their roles as officers and directors, in relation to all other business interests.  OCA M.B. at 24.  The ALJ recommended that we reject OCA’s suggestion on this topic.  R.D. at 30. 


As above stated, we agree with the OCA on this topic.  We will require such an accounting in future rate cases filed by Columbia.  Accordingly, the OCA’s Exception to the ALJ’s recommendation is granted to that extent.

E.
Membership Dues

1.
Positions of the Parties

Columbia claimed an expense of $8,312 for the future test year of 2008 for annual membership dues to the National Association of Water Companies (NAWC) the Pennsylvania Chapter of NAWC and the American Water Works Association (AWWA). Columbia admitted that a portion of that total is related to lobbying activities.  OCA St. 2 at 12; OCA Exh. MJK-13, MJK-16.
Columbia maintained that its customers benefit both directly and indirectly from the full cost of the membership dues to the trade groups and organizations.  According to Columbia, those organizations provide it with current information on new technology, improved operating techniques, funding sources, and other operations saving tools.  Columbia argued that these groups also provide information to federal and state government agencies regarding the nation’s aging infrastructure and the need for state and federal funding to replace that infrastructure.   

Columbia asserted that one of the reasons it has been able to provide excellent customer service is because of the information that it receives as a member of these groups.  Columbia St. 6 at 2.  Columbia also contended that it would ultimately spend more money than the dues amount if it had to gather the information that it gets from the organizations on its own.   ADDIN BA \xc <@$id> \xl 9 \s ID \xhfl Rep In addition to more money, Columbia would be required to spend a tremendous amount of time to collect the same amount of information.  In this connection, Columbia pointed out that it currently only has sixteen full time employees.
Columbia alleged that organizations like the NAWC, the Pennsylvania Chapter of NAWC and AWWA play an important role in promoting improvements to the water industry that will ultimately benefit ratepayers.  Columbia St. 6 at 3.  According to Columbia, it is their campaigning at the state and federal level that alerts the government to the water industry’s needs.  Also, their efforts help to create funding for new technology and infrastructure deployment and to bring the voice of the water industry to the forefront.  Therefore, Columbia concluded that the Commission should allow recovery of the relevant costs.

The OTS and the OCA disagreed with Columbia’s position.  They contended that the Commission should disallow any expenses related to lobbying activities because lobbying activities do not provide any direct benefits to ratepayers.  OCA St. 2 pg. 12; OCA Exh. MJK-1S, line 19.  Also the OCA pointed out that Columbia did not provide any examples of specific benefits or savings which were passed on to Columbia’s ratepayers as a result of lobbying activities.  OCA St. 2-S at 9.  In addition, the OCA stressed that the Commission has consistently disallowed the inclusion of the cost of lobbying activities in utility rates. 


2.
ALJ’s Recommendation

The ALJ found in favor of the OTS and the OCA on this issue.  He stated that he agreed with the OTS and the OCA that their position is consistent with prior Commission decisions.  The Commission has repeatedly ruled that lobbying expenses do not provide direct ratepayer benefits and therefore cannot be included in rates.  See, e.g., Pa. PUC v. Philadelphia Gas Works, 2007 Pa. P.U.C. LEXIS 45 (2007) TA \l "Pa. P.U.C. v. Philadelphia Gas Works, 2007 PaPUC LEXIS 45, *81-89 (citing Pa. P.U.C. v. Philadelphia Gas Works, 2001 PaPUC LEXIS 109, *96-100" \s "Pa. P.U.C. v. Philadelphia Gas Works, 2007 PaPUC LEXIS 45, *81-89 (citing Pa. P.U.C. v. Philadelphia Gas Works, 2001 PaPUC LEXIS 109, *96-100" \c 9 ; Pa. PUC v. National Fuel Gas Dist. Corp., 84 Pa. P.U.C. 134 (1995) TA \l "Pa. P.U.C. v. National Fuel Gas Dist. Corp., 84 PaPUC 134, 196 (1995)" \s "Pa. P.U.C. v. National Fuel Gas Dist. Corp., 84 PaPUC 134, 196 (1995)" \c 9 ; and PAWC 1993 TA \l "Pa. P.U.C. v. Pennsylvania-American Water Co., 79 PaPUC 25, 66 (1993)" \s "Pa. P.U.C. v. Pennsylvania-American Water Co., 79 PaPUC 25, 66 (1993)" \c 9 .  In each of those cases, noted the ALJ, the Commission determined that lobbying expenses should not be paid by ratepayers because ratepayers do not receive a direct benefit from these costs.  Accordingly, the Commission should remove $3,248 from Columbia’s claim of membership dues expense.  R.D. at 30-32.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
F.
Membership in Chamber of Commerce

1.
Positions of the Parties

Columbia claimed an expense of $811 for memberships in the Lancaster and Susquehanna Valley Chambers of Commerce, as part of the $8,312 total test year expense for membership dues.  OCA St. 2 at 12.  Columbia argued that its ratepayers benefit directly from its membership in the Chambers of Commerce.  Columbia asserted that, by joining these organizations and being part of a larger pool of participants, it is able to purchase health benefits for its employees at a better premium.  Columbia St. 6 at 2.  The savings in health benefits expense for Columbia ultimately creates a savings for its ratepayers.  In addition, its ratepayers will benefit even more in the future because the Chamber of Commerce is currently developing an electric procurement program which will allow members of the organization to collectively bargain with electric power generators for better electric rates.  

Thus, Columbia contended that its ratepayers will receive direct benefits several times over the minimal cost of the dues for these organizations, both now and in the years to come.  Columbia argued that the Commission should recognize its efforts to reduce health care costs and future energy costs, especially in the current economic climate.  
The OTS and the OCA disagreed with Columbia’s position.  It is their position that the Commission should disallow this expense because it is similar to lobbying activities and also because it does not provide any direct benefits to ratepayers.  The OCA contended that information provided by Columbia indicates that Columbia obtains insurance coverage directly, rather than through a Chamber of Commerce.  Likewise, the OCA asserted that there is no evidence that the Chambers of Commerce memberships will actually reduce Columbia’s purchased power costs and that Columbia did not provide sufficient support showing that specific benefits or savings have been passed on to ratepayers from the memberships.  OCA St. 2-S at 9.  The OCA stressed that the same rationale that the Commission has applied to disallow the recovery of lobbying expenses in utility rates would also support the disallowance of the cost for Chamber of Commerce memberships.

2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue.  The ALJ opined that the OTS and the OCA did not establish that any of the relevant membership dues are for lobbying expenses.  Also, the ALJ stated that he disagreed with the OTS and the OCA’s position that membership dues for the Chambers of Commerce are similar to lobbying expenses.  On the other hand, noted the ALJ, Columbia’s position is consistent with prior Commission decisions.  

The ALJ cited PAWC 1995, in which the Commission allowed Chamber of Commerce dues as an expense.  The Commission ruled in that case that dues paid to a local Chamber of Commerce are a proper part of a public utility’s relationship with the communities in which it does business.  The Commission reasoned that the utility’s membership in the Chamber of Commerce could be viewed as part of a utility’s economic development effort and also that such membership provided essential sources of information about trends in growth and industrial business activity which have an impact on current and future water demand.  Accordingly, the ALJ concluded that the Commission should not reduce the claim of $811 for this item.  R.D. at 32-33.

3.
Exceptions and Replies



The OTS objects to the ALJ’s recommendation on this issue, averring that the ALJ erroneously rejected the OTS’ argument that the relevant expenses are similar to lobbying expenses and that they should be similarly rejected.  R.D. at 38.  The OTS asserts that its position is not that the relevant expenses should be denied since they represent lobbying efforts, but that those expenses should be denied because they do not directly benefit ratepayers in providing safe and reliable service.  The OTS posits that the ALJ failed to cite convincing evidence proving that the relevant membership dues provide a direct benefit to ratepayers.  Accordingly, the OTS argues that the $811 claim for this item should be rejected.  OTS Exc. at 26-27.



The OCA also objects to the ALJ’s recommendation on this issue.  The OCA notes that Columbia argues that its Chamber of Commerce memberships provide it with lower health insurance premiums and, potentially, future lower purchased power costs.  Columbia M.B. at 63.  Information provided by Columbia, however, indicates that it obtains insurance coverage directly, rather than through a Chamber of Commerce.  OTS St. 2-SR at 4, relating to invoices for purchased health benefits submitted by Columbia.  Likewise, according to the OCA, there is no evidentiary basis for the conclusion that such membership will actually reduce Columbia’s purchased power costs.  Columbia did not provide sufficient support showing that specific benefits or savings have been passed on to ratepayers from the relevant memberships.  OCA Exc. at 10-11.

In response, Columbia avers that the ALJ correctly found that the relevant item was a legitimate expense and was properly recoverable in rates.  Columbia states that its ratepayers have benefited from the Chamber’s provision of group rate health insurance and insurance consulting services.  Additionally, Columbia’s ratepayers could well benefit in the future from its memberships, since the Chamber is in the process of creating an electric procurement program or pool for its members, with the goal of lowering electric rates for them.  Columbia concludes that it is these opportunities for savings, passed on to ratepayers, which fully support the ALJ’s recommendation on this item.  Columbia R. Exc. at 21-22.  

4.
Disposition

We agree with the ALJ on the issue of dues for memberships in Chambers of Commerce and, thus, we find in favor of Columbia.  We note that the OTS and the OCA failed to establish that any of the relevant membership dues are for lobbying expenses.  Also, we are not persuaded by the OTS’ and the OCA’s position that membership dues for the Chambers of Commerce are similar to lobbying expenses.  Columbia’s position on this issue is consistent with prior Commission decisions.  

          In the case of PAWC 1995, the Commission allowed Chamber of Commerce dues as an expense.  It was also noted that dues paid to a local Chamber of Commerce are a proper part of a public utility’s relationship with the communities in which it does business.  The utility’s membership in the Chamber of Commerce could also be viewed as part of a utility’s economic development effort.  Since we have adopted the ALJ’s recommendation herein, the Exceptions of the OCA and the OTS on this issue are denied.

G.
Office Expense and Utilities

1.
Positions of the Parties

Columbia originally claimed the amount of $16,175 as the expense to be recognized for ratemaking purposes for the future test year for this item.  SDF Exh. 4 at 1-15.  This amount was based upon the actual amount recorded to that account in the year ending December 31, 2007.  Columbia revised its claim to $20,185 to reflect the actual known and measurable expense incurred in 2008, or $4,010 more than it estimated for the future test year.  Columbia St. 5 at 10.  

The actual expense incurred was higher than the original estimate because Columbia added an additional server in order to provide greater internal information technology capacity in 2008.  Columbia St. 2 at 11.  This addition resulted in Columbia’s incurring maintenance costs for double the number of servers.  The increased maintenance costs involved resolving issues such as networking problems, data backup storage and retrieval and software problems. 
Prior to 2007, Columbia recorded this expense in the account entitled contractual services – other maintenance expense.  Columbia later determined that the proper account for recording the financial software maintenance service expense was, in fact, in the office expense and utilities account as the expense was determined to be an office expense.  In addition, Columbia’s other software maintenance service expenses also appear in that account.  Columbia St. 5 at 10.  Columbia contended this is a proper re‑categorization of an expense into the proper account.  


The OTS disagreed with Columbia’s position and recommended that the appropriate level for this expense should be calculated using a three-year average of the historic expense levels, rather than simply taking the actual 2008 data as the level for the claim.  In response to Columbia’s original claim for this account, the OTS recommended an office expenses and utilities expense of $10,819, which represents a reduction of $5,356 to Columbia’s claim.  OTS St. 2-SR at 10-11.  To arrive at this amount, the OTS used a three‑year average of the historic expenses for 2005, 2006 and 2007.  The OTS contended that the use of a three-year average is necessary due to Columbia’s inconsistent recording of its financial software maintenance service expenses, which represents a material portion of the office expenses and utilities expense claim.  OTS Exh. 2, Sch. 4 at 1-3.
The OTS pointed out that, in prior years, the financial software maintenance service expenses had been recorded in the contractual services – other maintenance expense account.  The OTS argued that the use of a three-year average normalizes the expense levels, especially when common expenses are inconsistently recorded in different accounts over recent years.  OTS St. No. 2 at 11.  Using Columbia’s 2008 updates, the OTS recalculated the expenses using a three-year average for the most recent three years of 2008, 2007, and 2006 and recommended an amount of $15,254 for this account.  The $15,254 amount represents a $4,931 reduction to the Company’s rebuttal claim of $20,185.  


2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue.  The ALJ noted that re‑categorization of the expense served to place the expense in the proper account.  It did not, however, cause an increase in Columbia’s overall expenses since it only moved the expense from one account to another.  Columbia’s rebuttal claim is known and measurable, using actual 2008 figures.  Accordingly, the ALJ concluded that this claim of $20,185 should not be reduced as advocated by the OTS.  R.D. at 33-35.

3.
Exceptions and Replies

The OTS objects to the ALJ’s recommendation on this issue.  The OTS notes the ALJ’s statement that re-categorization of the expense served to place it in the proper account.  The OTS, however, argues that its position (that a three-year average for this expense should be used) does not rely upon the fact that Columbia inconsistently posted certain types of expenses at two different accounts.

The OTS next refers to the ALJ’s statement that “Columbia’s rebuttal claim is known and measurable, using actual 2008 figures.”  R.D. at 40.  The OTS posits that this statement misses the point and ignores legitimate support for the OTS’ position.  As to Columbia’s claim being “known and measurable,” the OTS responds that the level of expense for years 2006, 2007, and 2008 (the years used for the OTS’ computation) are also known and measurable.  The OTS points out that the use of an average of present and prior year expense level has been adopted by the Commission in countless base rate proceedings because such treatment fosters the smoothing of the level of expense for an account.  Such treatment will also be representative of the future level of such expense.  OTS Exc. at 23-26.


Columbia first responds to the OTS’ assertion that the OTS proposed reduction to Columbia’s claim has nothing to do with the fact that Columbia inconsistently posted certain types of expenses at two different accounts.  In refutation of this claim, Columbia refers to the following exchange:

Q. What is the basis for your recommendation?

A. The basis for my recommendation is the use of a three-year average of the historic expense levels.  The three-year average is necessary due to the Company’s inconsistent recording of its financial software maintenance service expenses, which represents a material portion of the Office Expenses and Utilities Expense claim.

OTS St. No. 2 at 10-11.  On the basis of the above, Columbia posits that there was no misunderstanding of the OTS’ position as to the basis for its proposed adjustment.



Second, the OTS questions the ALJ’s adoption of Columbia’s claim of $20,185 for this account on the basis that certain increases in expenses should have been capitalized and that the updated claim was based on unaudited figures.  In response, Columbia points out that there was no basis submitted for the assertion that increases in maintenance expense should have been capitalized.  No reference was made to Columbia’s software maintenance contract in support of such position.  Further, Columbia’s updated expense for the account was accompanied by a full listing of the individual components and their respective costs, none of which were questioned or challenged by any Party.  The individual expenses recorded in the account are properly recorded therein.  The actual known and measurable expense for the account in 2008 was $20,185.  That is the amount that should be recognized by the Commission herein for ratemaking purposes.  Columbia R. Exc. at 19-21. 

4.
Disposition

          We agree with the recommendation of the ALJ on this issue and, thus, we find in favor of Columbia.  As noted by the ALJ, re‑categorization of the expense served to place the expense in the proper account but did not cause an increase in Columbia’s overall expenses.  In other words, the expense was only moved from one account to another.  We also note that Columbia’s rebuttal claim is known and measurable, using actual 2008 figures.  Accordingly, since we adopt the ALJ’s recommendation on this issue, the Exception of the OTS on this topic is denied.

H.
Annual Depreciation for Meters

1.
Positions of the Parties

Columbia posited that the service life for its meters should be set at 12.5 years, carrying an annual depreciation rate of 8.0 percent.  This will result in a decrease of $25,913 in Columbia’s originally claimed annual depreciation expense and a corresponding adjustment to its rate base.  Columbia St. 8 at 5. 



Columbia asserted that it has been aggressively replacing meters since approximately 2000, in response to a suggestion from the Commission in order to insure the accuracy of meter reads.  Since 2006, Columbia has been installing new meters with radio transmitters that will interface with its remote radio read metering system in order to improve the efficiency and accuracy of meter reads.  Columbia St. 1 at 18.  The improved meter reading efficiency and accuracy benefits Columbia and its customers by enabling it to provide them with better information and more accurate bills. 


Columbia also alleged that a 12.5 year service life for meters is important to maintain high standards for unaccounted-for water rates.  Columbia currently has an unaccounted-for water rate of approximately 14.1%, which is less than the 20% prescribed in  ADDIN BA \xc <@$reg> \xl 23 \s GYMVJO00021 52 Pa. Code § 65.20(4).  By continuing to replace meters aggressively, Columbia contended that it will be able to continue to maintain and surpass its high level of performance and customer satisfaction.



Columbia pointed out that the 12.5 year service life it is recommending is in line with the service lives utilized by Pennsylvania-American Water Company (12.16 years) and Aqua Pennsylvania, Inc. (12.10 years).  Columbia alleged that its recommendation is consistent with the actions of other companies that are seeking reduced meter service lives because of changing technology and the desire to obtain more accurate readings.  

Columbia’s recommended rate of 12.5 years is longer than its initial recommendation of ten years, but is consistent with its future meter replacement schedule.  Columbia St. 5 at 28.  In 2008, Columbia could not adhere to its original meter replacement schedule due to a lack of funds.  

The OTS, on the other hand, contended that a service life of fifteen years for meters would be more appropriate.  OTS St. 3 at 10-18; OTS St. 3-SR at 5-10.  The OTS pointed out that the service life recommended by Columbia is much less than the service life recommended by the National Association of Regulatory Utility Commissions (NARUC) of thirty-five to forty-five years.  OTS Exh. 3, Sch. 4.  Also, Columbia’s recommended service life is less than that claimed by other water utilities.  The OTS also pointed out that Columbia has slowed the level of installations for 2008 to approximately 600 meters, which equates to a fifteen-year change-out schedule.  The OTS averred that there is no legal or regulatory mandate for a water utility to replace meters as frequently as Columbia recommended.  Finally, the OTS noted that Columbia does not have an excessive level of lost and unaccounted-for water that would dictate replacing water meters as frequently as it recommends.

2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue because he found Columbia’s recommendation to be consistent with the claims of Pennsylvania-American Water Company and Aqua Pennsylvania, Inc., in their most recent base rate cases.  The ALJ also noted that Columbia has been replacing meters since 2000 in response to a suggestion from the Commission.  Accordingly, the Commission should provide Columbia the opportunity to continue replacing its meters as quickly as possible.  Columbia has revised its Schedule A-3 (Rev.) to incorporate its adjustment to 12.5 years.  The ALJ concluded that the Commission should accept Columbia’s adjustment to decrease by $25,913 its originally claimed annual depreciation expense.  R.D. at 35-37.

3.
Exceptions and Replies



The OTS objects to the ALJ’s recommendation on this issue, arguing that replacement of the meters every 12.5 years is too aggressive and results in an unreasonably high expense claim.  The OTS also argues that the 12.5 year service life proposed by Columbia is much less than the thirty-five to forty-five year service life for meters recommended by NARUC.  The OTS is unaware of any legal or regulatory mandate for a water utility to replace its meters every 12.5 years.  

The OTS further argues that Columbia provided no evidence for its assertion that an accelerated meter replacement schedule reduces the level of unaccounted-for water and the level of customers’ complaints.  OTS R.B. at 10.  Additionally, according to the OTS, the ALJ did not satisfactorily explain why he rejected the OTS’ arguments on this issue.  OTS Exc. at 28-31.



Columbia responds that its proposal for the 12.5 year service life for its meters is well supported.  Columbia notes that it has been aggressively replacing meters since approximately 2000, in response to a suggestion from the Commission to regularly replace meters to ensure accuracy of meter reads.  Columbia St. 1 at 8.  Columbia also notes that, since 2006, it has been installing new meters with radio transmitters that will interface with its remote radio read metering system in order to improve the efficiency and accuracy of meter reads.  Columbia St. 1 at 18.  Additionally, Columbia asserts that the OTS’ assertion that its meter replacement schedule is not supported is unfounded.  The improved accuracy of meter readings benefits Columbia and also benefits its customers by enabling Columbia to provide them with better information and more accurate bills.  Columbia R. Exc. at 5-8. 


4.
Disposition

          On this issue, we agree with the recommendation of the ALJ and, thus, we find in favor of Columbia.  As noted by the ALJ, Columbia’s proposed treatment of annual depreciation for meters is consistent with the claims of Pennsylvania-American Water Company and Aqua Pennsylvania, Inc., in their most recent base rate cases.  We also note that Columbia has been replacing meters since 2000 in response to a suggestion from the Commission.  

          Accordingly, since Columbia has been acting in response to our suggestion on this issue, we should provide Columbia the opportunity to continue replacing its meters as quickly as possible.  Columbia has revised its Schedule A-3 (Rev.) to incorporate its adjustment to 12.5 years.  Since we have adopted the ALJ’s recommendation herein, the OTS’ Exception on this issue is denied.
I.
Christmas Bonus

1.
Positions of the Parties



Columbia originally claimed an expense in the amount of $13,602 for this item and asserted that this amount should be capitalized and reduced by 13.39%.  Columbia revised this claim to $11,781 to reflect capitalization of 13.39%.  Therefore, Columbia decreased expenses by $1,821 and increased its rate base claim by $1,821.  See, Section III.C., supra.  Columbia has revised its Schedule A-2 (Rev.) and Schedule A-3 (Rev.) to incorporate this adjustment.


Columbia explained that the Christmas pay is not a bonus, but instead, deferred compensation that is an integral part of the employees’ compensation for the year.  It noted that, for over the past thirty years, it has deferred a portion of compensation from each pay period in order to give the employees an extra week of pay at the Christmas season.  Columbia St. 5 at 6.  Columbia argued that giving employees more money during the Christmas season as opposed to spreading it out over bi‑weekly paychecks is a morale booster for employees.  

The OTS, on the other hand, recommended disallowing $11,781 from Columbia’s salaries and wages-employees expense claim for the total amount of this item.  The OTS pointed out that Columbia distributed the bonus across the board, without requiring that any employee reach any established goals, objectives or incentive measures and that the bonus is not a necessary cost to provide safe and reliable water service to Columbia’s ratepayers.  OTS St. 2 at 23; OTS Exh. 2, Sch. 12 at 2 – 3.  The OTS further asserted that the employees have no legal claim to this bonus.  The OTS also contended that the bonus pay constitutes a gift from Columbia to its employees and should rightfully be paid by the stockholders.  Accordingly, the OTS asserted that the Commission should disallow this expense for ratemaking purposes and remove $11,781 from the employee pensions and benefits expense claim and also remove the proposed capitalized portion of $1,821 from rate base.


2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue, reasoning that it is part of the employee overall compensation package and is given to everyone across the board instead of solely on a performance basis.  The ALJ pointed out that the Code does not grant the Commission the authority to act as a super board of directors for a public utility.  Determining the employment practices and compensation of its directors, officers and employees is within the managerial discretion of a public utility.  See, NAACP v. Pa. PUC, supra; Meyers v. Pa. PUC, supra.
The ALJ noted that it is not within the Commission’s authority to interfere with the management of a public utility unless an abuse of its managerial discretion or arbitrary action has been shown.  See, Metropolitan Edison Co. v. Pa. PUC, supra.  If there has been an abuse of managerial discretion and the public interest has been adversely affected, the Commission may intervene.  The ALJ stated that in this case he could not conclude that Columbia has abused its managerial discretion or taken arbitrary action in paying each of its employees the equivalent of one extra week of salary at Christmas.   

Finally, the ALJ also concluded that Columbia has not abused its managerial discretion or taken arbitrary action in the amounts it has chosen to pay its employees at Christmas.  He noted that the $13,602 total paid to its sixteen employees averages $850 per employee.  He considered that amount not to be so excessive as to constitute an abuse of managerial discretion.  Accordingly, the ALJ opined that the Commission should include the Christmas payment in Columbia’s expense claim.  Columbia agrees that since this payment is part of the overall employees’ salary, it should be capitalized in the same manner as the rest of the salary it pays.  Accordingly, the ALJ concluded that the Commission should accept Columbia’s adjustments to decrease expenses by $1,821 and increase rate base by $1,821.  R.D. at 37-39.  


3.
Exceptions and Replies



The OTS objects to the ALJ’s recommendation on this item, pointing out that Columbia distributed the relevant bonus across the board, without requiring that any employee reach any established goals, objectives or incentive measures and also pointing out that the bonus is not a necessary cost to provide safe and reliable water service to Columbia’s ratepayers.  OTS M.B. at 62.  The OTS reiterates that Columbia’s employees have no legal claim to such a bonus, that there is no Columbia incentive plan and no operational goals to be met by an employee to receive this bonus, and that the bonus is, in essence, more of a gift from Columbia to its employees.  The Commission should therefore reject this item and adopt the OTS’ recommendation that Columbia’s Salaries and Wages – Employees Expense claim be accordingly reduced by $13,602.  OTS Exc. at 19‑21.



In response, Columbia points out that the Christmas pay is not a “bonus,” but instead, is deferred compensation that is an integral part of the employees’ compensation for the year.  Columbia states that it is a small company and, as such, needs to utilize creative ways to attract and retain intelligent, hard-working and skilled individuals in order to accomplish its mission.  For over the past thirty years, Columbia has deferred a portion of compensation from each pay period in order to give its employees an extra week of pay around the Christmas season.  Finally, Columbia points out that no Party challenged the overall reasonableness of the pertinent salaries.  Columbia R. Exc. at 22-23.


4.
Disposition

On this issue, we agree with the recommendation of the ALJ and, thus we find in favor of Columbia.  We note that the “Christmas Bonus” is, actually, part of the employees’ overall compensation package and is given to everyone across the board instead of solely on a performance basis.  As noted by the ALJ, the Code does not grant the Commission the authority to act as a super board of directors for a public utility.  Determining the employment practices and compensation of its directors, officers and employees is within the managerial discretion of a public utility.  

We also note that it is not within our purview to interfere with the management of a public utility unless an abuse of its managerial discretion or arbitrary action has been shown.  If there has been an abuse of managerial discretion and the public interest has been adversely affected, we may intervene.  In this case, however, we cannot conclude that Columbia has abused its managerial discretion or taken arbitrary action in paying each of its employees the equivalent of one extra week of salary at Christmas.   

          We also cannot conclude that Columbia has abused its managerial discretion or taken arbitrary action in the amounts it has chosen to pay its employees at Christmas.  The $13,602 total amount paid to its sixteen employees averaged $850 per employee.  We do not regard that amount to be so excessive as to constitute an abuse of managerial discretion.  Accordingly, since we adopt the ALJ’s recommendation herein, the OTS’ Exception on this topic is denied.

J.
Payroll Tax Adjustment

1.
Positions of the Parties


Columbia’s claim for payroll taxes expense totaled $68,980.  Columbia St. 4 at 15; SDF Ex. 4 at 1-14.  Columbia averred that its claim for payroll tax expense should be reduced by $8,269, representing the impact of capitalization of direct payroll and overhead.  This amount must, correspondingly, be added to Columbia’s rate base claim.  Columbia St. 5 at 15.
The OTS recommended an expense reduction adjustment of $9,310 to Columbia’s payroll taxes - expense claim.  The adjustment included a reduction of $1,041 to reflect the payroll taxes associated with the Christmas pay and a reduction of $8,269 to reflect the portion of payroll taxes that should be capitalized, rather than fully expensed.  OTS Exh. 2, Sch. 13 at 1.  As the basis for its recommended further adjustment to the payroll taxes claim of $8,269, the OTS observed that Columbia capitalized a portion of labor wage costs attributed to capital projects.  Columbia failed, however, to capitalize any other associated costs of its labor which are directly part of their employees’ total compensation package.  Accordingly, the OTS asserted that Columbia’s share of payroll taxes is one of the costs that comprise an employee’s total compensation package and, as such, a proportional amount of these costs in the amount of $8,269 should be capitalized along with the wage costs rather than fully expensed.  OTS St. 2 at 26-27.

2.
ALJ’s Recommendation

The ALJ found in favor of Columbia on this issue, reasoning that the Christmas payment is part of the employees’ overall compensation package and is given to everyone across the board instead of solely on a performance basis.  The ALJ pointed out that the OTS has not challenged the overall reasonableness of the salaries Columbia pays its employees.  Accordingly, the ALJ concluded that the Commission should accept Columbia’s adjustment to reduce this expense by $8,269, representing the impact of capitalization of direct payroll and overhead.  Columbia has agreed to this adjustment and has revised its Schedules A-1 (Rev.) and A-3 (Rev.) to incorporate it.  R.D. at 39-40.

3.
Disposition

No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
K.
Tax Credit for Domestic Production Activities

1.
Positions of the Parties

Beginning with the 2007 tax year, certain taxpayers are allowed a federal income tax deduction for “Qualified Domestic Production Activities.”  Columbia’s tax returns show that it qualifies for this deduction.  OCA St. 1 at 13.  
Columbia calculated this deduction to be $22,683 for the test year ended December 31, 2007.  OCA Exh. MJK-17.  The deduction derived from metered sales and forfeited discounts, less certain utility operating and maintenance expenses, customer accounting, administrative, interest and depreciation expenses.  However, Columbia did not reflect the deduction in its tax calculation.  SDF Exh. 4, Sched. 11.  The OCA contended that the deduction should be passed on to Columbia’s ratepayers because it is directly related to ratemaking revenues and expenses.  The OCA applied the $22,683 deduction calculated by Columbia for 2007 as the basis for a reduction in federal income taxes in this case.  Using the federal income tax rate of 34%, the OCA recommended a tax reduction of $7,712.  OCA Exh. MJK-1S, line 22.  
Columbia accepted the OCA’s adjustment.  Columbia St. 5 at 16.  Columbia agreed with this adjustment in its Main Brief and has revised its Schedule A-5 (Rev.) to incorporate this adjustment.  Columbia M.B. at 5.  R.D. at 40.   

2.
ALJ’s Recommendation

The ALJ did not specifically adopt or reject the proposed adjustment.

3.
Disposition

 Finding the Parties’ agreed-to adjustment to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
VI.
Rate of Return
A.
Introduction

It is well settled that a public utility is entitled to an opportunity to earn a fair rate of return on the value of its property dedicated to public service.  Pennsylvania Gas & Water Company v. Pa. PUC, 341 A.2d 239 (Pa. Cmwlth. 1975).  This is consistent with longstanding decisions by the United States Supreme Court, including Bluefield Water Works and Improvement Company v. Public Service Commission of West Virginia, 262 U.S. 679 (1923) and Federal Power Commission v. Hope Natural Gas Company, 320 U.S. 591 (1944).  



A utility’s rate of return has been defined as:  

[T]he amount of money a utility earns, over and above operating expenses, depreciation expense and taxes, expressed as a percentage of the legally established net valuation of utility property, the rate base.  Included in the ‘return’ is interest on long-term debt, dividends on preferred stock, and earnings on common stock equity.  In other words, the return is that money earned from operations which is available for distribution among the capital.  In the case of common stockholders, part of their share may be retained as surplus.  The rate-of-return concept merely converts the dollars earned on the rate base into a percentage figure, thus making the item more easily comparable with that in other companies or industries.

P. Garfield and W. Lovejoy, Public Utility Economics (1964) at 116.



In determining a fair rate of return, we have traditionally considered the utility’s capital structure in conjunction with its cost of debt, preferred stock, and common equity.  Pa. PUC v. Aqua Pennsylvania, Inc., Docket No. R-00038805 (Order entered August 5, 2004) (Aqua Pennsylvania 2004).


The overall rate of return of the Parties is summarized in the following tables:
Columbia

	Capital Type
	Capital Structure Ratios
	Cost Rate
	Weighted Cost

	Long-Term Debt
	35.80%
	6.50%
	2.33%

	Common Equity
	64.20%
	12.05%
	7.74%

	Total
	100%

	
	10.07%


OCA

	Capital Type
	Capital Structure Ratios
	Cost Rate
	Weighted Cost

	Long-Term Debt
	50%
	6.50%
	3.25%

	Common Equity
	50%
	9.50%
	4.75%

	Total
	100%

	
	8.00%


OTS

	Capital Type
	Capital Structure Ratios
	Cost Rate
	Weighted Cost

	Long-Term Debt
	46.33%
	6.50%
	3.01%

	Common Equity
	53.67%
	10.18%
	5.47%

	Total
	100%

	
	8.48%


B.
Capital Structure


1.
Positions of the Parties

Columbia recommended using its actual capital structure that consists of a common equity ratio of 64.2% and a long term debt ratio of 35.8% for ratemaking purposes.  According to Columbia, the capital structure it requested has less relative financial risk because it contains a 64.2% common equity ratio.  R.D. at 43. 


Columbia argued that its recommendation for utilizating its actual capital structure should be supported by the Commission.  Columbia contended that if its current capital structure is altered, causing it to take on unnecessary risk, this alteration could diminish its current superior performance record.  Columbia pointed out that the Commission through a management efficiency investigation has found Columbia to be efficient in its operations and management.  Therefore, Columbia concluded that its actual capital structure should be utilized for ratemaking purposes in order to preserve the high quality of performance that it is currently providing its customers.  R.D. at 43-44.

Columbia also argued that the Commission should acknowledge Columbia’s current superior performance despite the current instability in the financial market.  In spite of the significant risk and turbulence in the current financial markets, Columbia contended that its service has been outstanding and superior to many of its peers.  Accordingly, it should be entitled to promotion and use of its actual capital structure in the ratemaking process.  R.D. at 44.

Columbia asserted that it is contrary to good public policy and common business practices to punish a successful company by attempting to force it to conform to a hypothetical structure that significantly lowers its equity ratio and raises its debt ratio.  In order for Columbia to conform to a hypothetical 50% common equity ratio and 50% debt ratio capital structure, it would have to take on a large amount of debt.  During the current financial crisis and market turbulence, Columbia contended that it would be next to impossible for it to obtain loans even approaching the amount that would be needed to meet a 50%/50% capital structure.  Columbia stated that it would be impossible for it to amortize its debt under revenues calculated by means of a hypothetical 50%/50% capital structure.  R.D. at 44.

Columbia noted that it is not necessary for it to alter its current capital structure.  Columbia argued that it should not be punished for its effective administration and financial management.  Instead, Columbia asserted that the Commission should reward small companies like Columbia for their efforts to provide reasonable and safe service while minimizing financial risk to the extent possible by recognizing Columbia’s actual capital structure and permit its use for ratemaking purposes.  R.D. at 44.


The OTS and the OCA disagreed with Columbia’s position.  They contended that the use of Columbia’s actual capital structure is not reasonable because the proposed capital structure ratios do not reflect the capitalization of similar water utility companies.  The OTS and the OCA both pointed to proxy groups where the average common equity ratio is approximately 50%.  According to the OTS and the OCA, this demonstrates that Columbia’s proposed capital structure of 64.2% equity is significantly out of line with the capital structures of similar water utility companies in the market.  The OTS and the OCA pointed out that these are the same companies that are used as proxies by Columbia to develop its equity cost rate.  The OTS and the OCA advocated a capital structure of approximately 50% long-term debt and 50% common equity that they contended more accurately reflects a water utility capital structure expected by investors.
   R.D. at 44-45.



The OTS and the OCA pointed out that the Commonwealth Court of Pennsylvania has supported the Commission’s adoption of hypothetical capital structures where an actual capital structure would impose an unfair cost burden on ratepayers.  Big Run Telephone Co. v. Pa. PUC, 449 A.2d 86 (Pa. Cmwlth. 1982) TA \l "Big Run Telephone Co. v. Pa. P.U.C., 449 A.2d 86, 89 (Pa. Commw. 1982)" \s "Big Run Telephone Co. v. Pa. P.U.C., 449 A.2d 86, 89 (Pa. Commw. 1982)" \c 1  (Big Run Telephone).  The rationale behind the use of hypothetical capitalizations was properly summarized by the Commission as follows:

[T]he actual capital structure is a matter within the discretion of corporate management; however, this does not preclude the commission from determining that a particular utility’s capital structure is unreasonable or uneconomical when balancing the goals of safety, prudent management, and economy and utilize a hypothetical capital structure for ratemaking purposes. 

Pa. PUC v. Carnegie Natural Gas Co TA \l "Pa. P.U.C. v. Carnegie Natural Gas Co" \s "Pa. P.U.C. v. Carnegie Natural Gas Co" \c 9 . (Carnegie Natural Gas), 54 Pa. P.U.C. 381, 393 (1980); Pa. PUC v. Citizens Utilities Co. of Pa., 54 Pa. P.U.C. 445, 449 (1980); Pa. PUC v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No.       R-00072493 (Order entered, July 30, 2008 TA \l "Pa. P.U.C. v. Citizens Utilities Co. of Pa., PaPUC 445, 449 (1980) cited in Pa. P.U.C. v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No. R-00072493, Order at 96-97 (July 30, 2008" \s "Pa. P.U.C. v. Citizens Utilities Co. of Pa., PaPUC 445, 449 (1980) cited in Pa. P.U.C. v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No. R-00072493, Order at 96-97 (July 30, 2008" \c 9 ) (Total Environmental Solutions).  The OCA and the OTS concluded that their recommended 50%/50% hypothetical capital structure is reasonable for Columbia and avoids burdening Columbia’s ratepayers with the excessive rates that would result from using Columbia’s atypically high common equity ratio.  The OTS and the OCA argued that the Commission should adopt the hypothetical capital structure they recommended.  R.D. at 45.

2.
ALJ’s Recommendation
The ALJ found in favor of Columbia on this issue.  The ALJ noted that the cases cited by the OCA, are not applicable here.  R.D. at 45-46.  The ALJ pointed out that in Big Run Telephone, the Commonwealth Court noted in its decision that the Commission concluded that the public utility had abused its managerial discretion by maintaining a disproportionate capital structure and assigned it a hypothetical capital structure.  Neither the OTS nor the OCA have alleged that Columbia has abused its managerial discretion by maintaining a capital structure of 62.4%.  R.D. at 46.

The ALJ also indicated that in Carnegie Natural Gas, the public utility was a wholly-owned subsidiary of United States Steel and the Commission assigned it a hypothetical capital structure.  The ALJ noted that there is no evidence in this proceeding that Columbia is a wholly-owned subsidiary of another corporation.  R.D. at 46.

In Total Environmental Solutions, the ALJ noted that the Commission found that the public utility’s capital structure was atypical in that it was 100% equity and therefore determined that it was appropriate to use a hypothetical capital structure.  The ALJ stated that the Commission has traditionally employed hypothetical capital structures where the debt or equity ratio is excessive, citing Pa. PUC v. Arrowhead Pub. Serv. Corp., 73 Pa. P.U.C. 222 (1990) (Arrowhead) where the public utility’s actual capital structure was 81.8% debt and 18.2% common equity.  Here, the ALJ pointed out that Columbia’s equity is 64.2% and its debt 35.8%.  R.D. at 46.

The ALJ pointed out that in Carnegie Nat’l Gas Co. v. Pa. PUC, 433 A.2d 938 (Pa. Cmwlth. 1981) the Commonwealth Court of Pennsylvania stated that, where the public utility’s capital structure is too heavily weighted on either the debt or equity side, the Commission must make adjustments to the utility’s capital structure.  The ALJ stated that the Court went on to hold that the Commission need not show actual harm before imposing a hypothetical capital structure.  Finally the ALJ indicated that the Commission should make an adjustment in a public utility’s capital structure where the actual capital structure is weighted disproportionately on the debt or common equity side.  R.D. at 46.    

The ALJ summarized that, in this proceeding, Columbia’s capital structure is not disproportionately weighted on the equity side.  Columbia’s capital structure is not unreasonable or uneconomical under the Commonwealth Court’s rationale in Carnegie, according to the ALJ.  The ALJ contended that determining the capital structure of a public utility is within the managerial discretion of a public utility.  The ALJ suggested that it is not within the Commission’s authority to interfere with the management of a public utility unless an abuse of its managerial discretion or arbitrary action has been shown.  The ALJ concluded that there has been no abuse of managerial discretion in this case and, therefore, the Commission should recognize Columbia’s actual capital structure and permit its use for ratemaking purposes.  R.D. 46-47.

3.
Exceptions and Replies

In its Exceptions, the OTS argues that the ALJ erred by not using the OTS’ recommended hypothetical capital structure.  Instead, the ALJ used Columbia’s actual capital structure that produces an inflated overall rate of return that is neither just nor reasonable.  The OTS asserts that the Recommended Decision fails to provide any justification or sustainable support for the conclusion that Columbia’s capital structure is not disproportionately weighted on the equity side and that its capital structure is not unreasonable or uneconomical.  The OTS argues that the ALJ failed to recognize or discuss the fact that use of a capital structure with a 64.2% common equity ratio is much more costly to ratepayers, is not representative of the proxy group companies used by Columbia, and is not the ratio expected by investors.  In addition, the OTS avers that the ALJ did not explain how or why a common equity percentage of 64.2% is proportionate and reasonable.  OTS Exc. at 6-7.

The OTS avers that the record reflects that the Company’s actual capital structure is disproportionately weighted on the side of equity and that the Commission’s use of a hypothetical capital structure here for ratemaking purposes is both appropriate and warranted.  The OTS requests that the Commission adopt the OTS recommended hypothetical capital structure of 50% long term debt and 50% common equity and not adopt the ALJ’s recommendation of using Columbia’s actual capital structure.  OTS Exc. at 13.

In its Exceptions, the OCA argues that the ALJ’s decision regarding the appropriate capital structure for Columbia should be reversed because the evidence shows that Columbia’s management did abuse its discretion in recommending a capital-heavy common equity ratio and because the ALJ’s capital structure decision is not consistent with his recommended cost of equity.  OCA Exc. at 12.

The OCA submits that, while Columbia’s capital structure was less disproportionate than the extreme examples of Total Environmental Solutions and Arrowhead, it is substantially out of line with the average common equity ratios of the utilities used in Columbia’s barometer groups, which are 50.79% and 53.98% for its water and gas groups, respectively.  OCA Exc. at 13.

The OCA states that Columbia asserted that the Commission should increase its rate of return through use of an atypically equity-weighted capital structure as a reward to the Company for its perceived exemplary performance.  The OCA points out that, as in Big Run Telephone, Columbia did not have a compelling business reason for adopting a capital structure that is out of line with its barometer group of water and gas utilities.  The OCA argues that Columbia’s actual capital structure adversely impacts the Company’s calculated return, generating higher revenue through higher rates.  OCA Exc. at 14.

The OCA avers that the ALJ’s adoption of Columbia’s requested capital structure is not consistent with his adoption of a cost of common equity of 10.18%.  The OCA argues that if the Commission disagrees with the OCA and the OTS and adopts Columbia’s capital structure, then it must also reduce the equity cost rate.  The OCA points out that Columbia reduced its equity cost rate by 68 basis points; applying the same adjustments to the OTS’ Discounted Cash Flow (DCF) indicated equity cost rate of 9.50% (10.18% - .68% = 9.5%).  Therefore, if the Commission were to adopt the OCA’s DCF indicated cost of equity of 9.5%, it would be necessary to reduce that amount by 68 basis points.  OCA Exc. at 15-16.

The OCA indicates that if the Commission adopts the capital structure recommended by the OCA and the OTS, that would eliminate the need for any amount of financial risk adjustment to the return on equity.  The OCA concludes that the Commission would be consistent in adopting a 50%/50%  capital structure and the DCF-based equity cost rate recommended by the OTS of 10.18% or the OCA’s recommended 9.50% cost rate.  OCA Exc. at 16.

In summary, the OCA argues that use of a 64.2% common equity ratio would not be a fair balance between the interests of consumer and stockholder and would create unreasonably high costs for ratepayers.  Also, the OCA avers that Columbia provided no compelling business reason in support of applying an atypical capital structure.  The OCA states that, if Columbia’s actual capital structure is adopted, then the Commission must also reduce the allowed return on equity by 68 basis points to adjust for the lesser financial risk associated with that capital structure.  OCA Exc. at 16.

In its Reply Exceptions, Columbia states that the ALJ correctly adopted Columbia’s actual capital structure of 64.2% common equity and 35.8% long term debt.  Columbia avers that the ALJ correctly concluded that Columbia’s capital structure is not disproportionately weighted on the equity side and the Commission should uphold the ALJ’s recommendation.  Columbia R.Exc. at 2.

Additionally, Columbia contends that the Commission should recognize the Company’s current superior performance despite the current instability in the financial market and therefore, Columbia should be entitled to promotion and use of its actual capital structure in the ratemaking process.  Columbia R.Exc. at 4.

In its Reply Exceptions, the OTS avers that the ALJ incorrectly rejected the use of the OTS recommended capital structure of 50% long term debt and 50% common equity.  OTS R.Exc. at 5.


4.
Disposition

In order to determine Columbia’s overall cost of capital an appropriate capital structure must be used.  We agree with the ALJ that Columbia’s capital structure is not disproportionately weighted on the equity side.  Columbia’s capital structure is not unreasonable or uneconomical under the rationale of the Carnegie decision as discussed earlier.  The record evidence does not indicate that Columbia has abused its managerial discretion with regard to the development of its capital structure.  Therefore, we will adopt the ALJ’s recommendation to use Columbia’s actual capital structure of 35.8% debt and 64.2% common equity for ratemaking purposes.   

C.
Cost of Debt


1.
Positions of the Parties



Columbia calculated a weighted cost of debt of 6.50%, at December 31, 2008, the end of the future test year.  The OCA and the OTS accepted Columbia’s proposed debt cost rate as appropriate for determining a fair rate of return in this proceeding.  R.D. at 47.  


2.
ALJ’s Recommendation


The ALJ concluded that Columbia’s claimed 6.50% cost of debt is reasonable and should be approved.  


3.
Disposition

We agree with the ALJ that Columbia’s claimed 6.50% cost of debt is reasonable and therefore, we shall adopt a long term debt cost rate of 6.50% to be applied to Columbia’s 35.8% debt ratio. 

D.
Cost of Equity 


1.
Positions of the Parties



Columbia proposed a common equity cost rate of 12.05% (mid-range of 11.95%-12.15%), the OTS recommended 10.18% and the OCA recommended 9.50%.  Columbia has no publicly-traded common stock and therefore has no market data from which a common equity cost rate can be directly determined.  Columbia assessed the market-based common equity cost rates of utilities of relatively similar risk or proxy groups, in order to determine the appropriate common equity cost rate applicable, subject to further adjustment to reflect Columbia’s riskiness relative to these proxy groups.  Columbia used two proxy groups, one being a group of seven water companies and the other being a group of ten gas distribution companies.  R.D. at 47. 

Columbia selected the proxy group of seven water companies using the following criteria:  (1)  they are included in the Water Company Group of AUS Utility Reports (December 2008); (2) they have Value Line or  ADDIN BA \xc <@per> \xl 7 \s GYMVJO00009 \l "Reuters" Reuters consensus five-year earnings per share growth rate projections; (3) they have a Value Line adjusted beta;      (4) they have not cut or omitted their common dividends during the five years ending 2007; (5) they have 60% or greater of total net operating income derived from, and 60% or greater of total assets devoted to, regulated water operations; and (6) had not publicly announced that they were involved in any major merger or acquisition activity.  R.D. at 47-48.
Columbia selected the proxy group of ten natural gas distribution companies using the following criteria:  (1) they are included in the Natural Gas Distribution and Integrated Gas Company Group of AUS Utility Reports (December 2008); (2) they have Value Line or  ADDIN BA \xc <@$per> \xl 7 \s GYMVJO00009 Reuters consensus five-year earnings per share growth rate projections; (3) they have a Value Line adjusted beta; (4) they have not cut or omitted their common dividends during the five years ending 2007; (5) they have 60% or greater of total net operating income derived from, and 60% or greater of total assets devoted to, regulated gas distribution operations; and (6) had not publicly announced that they were involved in any major merger or acquisition activity.  R.D. at 48.
 ADDIN BA \xc <@$con> \xl 4 \s GYMVJO00008 

 ADDIN BA \xc <@$con> \xl 4 \s GYMVJO00008 Columbia asserted that it is necessary to rely upon multiple cost of equity cost rate models.  Columbia argued that its recommended range of common equity cost rate reflects current capital markets and the result of four well-tested, market-based cost of common equity models:  the DCF model, the Risk Premium Method (RPM), the Capital Asset Pricing Model (CAPM), and the Comparable Earnings Model (CEM).  Columbia explained that because these four models are market-based, they are therefore based upon the Efficient Market Hypothesis (EMH).  The EMH is based upon the concept that an efficient market is one in which security prices reflect all relevant information all the time, implying that prices adjust instantaneously to new information, thus reflecting the intrinsic fundamental economic value of a security.  R.D. at 48.


Columbia contended that the Commission should not rely on a single common equity cost rate model in determining a cost rate of common equity but should take into account multiple cost of common equity models.  Columbia pointed out that the Commission has rejected sole reliance upon one methodology, such as the DCF, in Aqua Pennsylvania 2004 ADDIN BA \xc <@cs> \xl 129 \s GYMVJO00011 \l "Pennsylvania Public Utility Commission v. Aqua Pennsylvania, Inc.,<SoftRt> Docket No. R-00038805, Slip. Op. (August 5, 2004)"  and in  ADDIN BA \xc <@cs> \xl 115 \s GYMVJO00012 \l "Pennsylvania Public Utility Commission v. PPL Electric Utilities Corp.,<SoftRt> Docket No. R-00049255 (December 22, 2004)" Pa. PUC v. PPL Electric Utilities Corp., Docket No.              R-00049255 (Order entered December 22, 2004).  Columbia concluded that the Commission should not establish a common equity cost rate based exclusively upon a single model, such as the DCF model.  R.D. at 48-49. 



The OTS used the DCF analysis of the proxy group of seven water companies selected by Columbia.  The OTS rejected using the second proxy group selected by Columbia consisting of natural gas distribution companies as unrepresentative.  The OTS asserted that natural gas distribution companies are too dissimilar from a water distribution company to be used as a proxy in a rate of return analysis for a water utility like Columbia.  While both a natural gas distribution company and a water company deliver a commodity, the OTS pointed out that a water company like Columbia delivers a commodity that is ingested and its system is not interconnected in the same way as are natural gas distribution systems.  Further, the OTS averred that, unlike water customers in a particular territory, natural gas customers have alternatives that would tend to make the sales of a natural gas distribution company more risky than a water utility where customers have no alternatives.  R.D. at 49.


The OTS argued that the Commission has relied primarily on the DCF and informed judgment in determining the cost of common equity for utilities.  Pa. PUC v. Consumers Pennsylvania Water Company - Roaring Creek Division, 87 Pa. P.U.C. 826 (1997); Pa. PUC v. Roaring Creek Water Company, supra; Pa. PUC v. York Water Co., 75 Pa. P.U.C. 134 (1991); Equitable Gas Company, supra; Pa. PUC v. Philadelphia Suburban Water Company, 71 Pa. P.U.C. 593 (1989).  R.D. at 49.
The OTS also included a CAPM analysis as a result of what it alleged are recent Commission decisions expressing an increased interest in confirming DCF results in base rate cases using a second method to identify an appropriate cost of common equity.  The OTS used the results of this CAPM analysis only as a check upon its overall cost of equity calculation since it contended that the CAPM model can be easily manipulated.  R.D. at 49.


The OCA also used a DCF analysis of the proxy group of seven water companies selected by Columbia and of the proxy group of ten natural gas distribution companies selected by Columbia.  The OCA also performed a CAPM study as a check on its DCF results, giving the CAPM results less weight, because the OCA contended it provides a less reliable indication of equity cost for public utilities.  Like the OTS, the OCA pointed out that the Commission has relied primarily on the DCF method and informed judgment in determining the cost of common equity for utilities.  R.D. at 49-50.

2.
ALJ’s Recommendation
In his Recommended Decision, the ALJ agreed with the OTS position.  The ALJ stated that while other methods can be used as a check on the results arrived at by use of the DCF method, the Commission has long favored use of the DCF method, tempered by informed judgment.

The ALJ pointed out that the Commission has explained its position as follows:


Historically, we have primarily relied on the DCF methodology in arriving at our determination of the proper cost of common equity.  We have, in many recent decisions, determined the cost of common equity primarily based upon the DCF method and informed judgment.


We find that the DCF method is the preferred method of analysis to determine a market based common equity cost rate.

Pa. PUC v. Pennsylvania-American Water Co., Docket Number R‑00016339 (Order entered January 25, 2002) at 70–71 (citations omitted).  R.D. at 50.


The ALJ pointed out that Columbia cited two cases, Aqua Pennsylvania 2004 ADDIN BA \xc <@cs> \xl 129 \s GYMVJO00011 \l "Pennsylvania Public Utility Commission v. Aqua Pennsylvania, Inc.,<SoftRt> Docket No. R-00038805, Slip. Op. (August 5, 2004)"  and  ADDIN BA \xc <@cs> \xl 115 \s GYMVJO00012 \l "Pennsylvania Public Utility Commission v. PPL Electric Utilities Corp.,<SoftRt> Docket No. R-00049255 (December 22, 2004)" Pa. PUC v. PPL Electric Utilities Corp., as support for its position that the Commission has rejected sole reliance upon one model, such as the DCF.  The ALJ noted that in Pa. PUC v. PPL Electric Utilities Corp., the Commission stated that it continued to rely on the DCF model while using other methods as a check on the reasonableness of the DCF calculation.  The ALJ stated that, in subsequent decisions, the Commission reaffirmed its reliance on the DCF model.  Pa. PUC v. Aqua Pennsylvania, Inc., Docket No. R‑00072711 (Order entered July 31, 2008) (Aqua Pennsylvania 2008); Total Environmental Solutions, supra TA \l "Pa. P.U.C. v. Citizens Utilities Co. of Pa., PaPUC 445, 449 (1980) cited in Pa. P.U.C. v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No. R-00072493, Order at 96-97 (July 30, 2008" \s "Pa. P.U.C. v. Citizens Utilities Co. of Pa., PaPUC 445, 449 (1980) cited in Pa. P.U.C. v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No. R-00072493, Order at 96-97 (July 30, 2008" \c 9 .  R.D. at 50-51.


The ALJ stated that he also agreed with the OTS that natural gas distribution companies are too dissimilar from a water distribution company to be used as a proxy in a rate of return analysis for a water utility like Columbia.  The ALJ pointed out that Columbia did not present convincing evidence that the gas industry is sufficiently similar to the water industry to be considered a reliable proxy.  In addition, the ALJ stated that Columbia failed to show that the water and natural gas industries are sufficiently similar that investors would expect the same equity return for both gas and water companies.  The ALJ recommended that the Commission adopt the OTS’ recommended cost of equity of 10.18%.  R.D. at 51.


3.
Exceptions and Replies

Columbia argues in its Exceptions that the ALJ’s finding that natural gas distribution companies are too dissimilar from a water distribution company to be used as a proxy group in a rate of return analysis for a water company is not supportable, and his removal of the natural gas proxy group analysis only raises the recommended cost of equity.  Columbia contends that both proxy groups’ risk levels are below market level with the water group being slightly more risky than the natural gas group.  Columbia Exc. at 5.

Columbia contends that its 12.05% common equity cost rate should be adopted over the ALJ’s recommended 10.18% because it was calculated using more precise methodology.  Columbia claims that by using three well-tested, market-based cost of common equity models, in addition to the DCF model, Columbia followed past decisions by the Commission and performed an adequate check upon the reasonableness of the DCF results.  Columbia Exc. at 7.

Columbia states that its recommended 12.05% common equity cost rate is not excessive and is supported by a recent decision.  Columbia points out that the Public Utilities Commission in Nevada issued a decision on January 14, 2009, which found that a return on equity of 11.93% was appropriate, using the same four cost of common equity models (DCF, CAPM, RPM, CEM).  Application of Spring Creek Utilities Co., Order, Nev. P.U.C. (2009), Docket No. 08-06036.  Columbia Exc. at 11.

Columbia argues that the ALJ should not have adopted the OTS’ common equity number because the DCF method it used to calculate that number is flawed.  Columbia avers that the OTS’ DCF method mis-specifies the cost of common equity capital when the market-to-book ratio is not at unity.  Columbia Exc. at 13.

The OCA excepts to the ALJ’s determination that “natural gas distribution companies are too dissimilar from a water distribution company to be used as a proxy in a rate of return analysis for a water utility like Columbia.”  The OCA contends that the ALJ correctly rejected Columbia’s indicated cost of equity because it was based on the combined results of several costing studies.  The OCA points out that the ALJ properly adopted a cost of equity based on the DCF model and informed judgment.  The OCA excepts to the ALJ’s decision in that the ALJ did not give greater weight to the OCA DCF results because the OCA used a gas proxy group.  OCA Exc. at 17.

The OTS submits in its Reply Exceptions that Columbia’s exception to the ALJ’s recommended adoption of the OTS recommended 10.18% cost rate of common equity should be denied.  The OTS argues that the Company’s rate of return witness has given undue weight to the CAPM, RP and CE models.  OTS R. Exc. at 12.

In its Reply Exceptions, the OCA states that the DCF-based return on common equity for Columbia is consistent with Commission precedent and supported by recent market data.  Also, the OCA argues that if the Commission does not adopt the hypothetical capital structure recommended by the OCA and the OTS, then a cost of common equity less than 10.18% will be required to reflect the disparity between Columbia’s capital structure and that of the proxy groups used to develop the equity cost rate.  OCA R.Exc. at 5.   

4.
Disposition


In Lower Paxton v. Pa. PUC, 317 A.2d 917 (Pa. Cmwlth. 1974) (Lower Paxton), the Court recognized that the Commission may consider its judgment as well as other factors which affect the cost of capital, including any peculiar features of the utility involved.  Here, we are guided by the spirit and intent of Lower Paxton.  In this case, we have relied on the DCF methodology and informed judgment in arriving at our determination of the proper cost of common equity.  We have also consulted the CAPM, CE and RP analysis performed by the Parties.



Based upon our analysis and review of the record evidence, the Recommended Decision and the Exceptions and Replies thereto, we reject the ALJ’s 10.18% recommended cost of common equity and adopt a 10.5% cost of common equity to be applied to Columbia’s common equity ratio.  As previously noted, we primarily rely on the DCF methodology while using the other cost of common equity methodologies as a check on the DCF results.  We also took into consideration other factors such as the currently constrained credit markets, increased business risk due to the relatively small size of Columbia, as well as the reduced financial risk associated with the use of Columbia’s actual capital structure in arriving at a 10.5% cost of common equity.

E.
Rate of Return Premium for Acquisition of Mountville Water System

1.
Positions of the Parties



Columbia claimed in its filing and testimony, rate of return premiums of 0.25% on each of two separate bases:  (1) its acquisition of a troubled small water system for which it has not received an acquisition adjustment in its rates and (2) its exemplary performance in 2007 and 2008 in providing water service to the public.  R.D. at 51.  We will address the acquisition premium first.


Columbia contended that both the Code  ADDIN BA \xc <@ost> \xl 7 \s GYMVJO00065 \l "PA Code" and a Commission policy statement provide that the Commission may reward utilities through rates, particularly by way of rate of return premiums, for their performance.  Columbia pointed out that  ADDIN BA \xc <@oppt> \xl 10 \s GYMVJO00066 \l "66 Pa.  C." 66 Pa. C.S.     § 523 provides:

 ADDIN BA \xc <@$st> \xl 5 \s GYMVJO00015 \xqt § 523.  Performance Factor Consideration

(a)
Considerations.  – The Commission shall consider, in addition to all other relevant evidence of record, the efficiency, effectiveness and adequacy of service of each utility when determining just and reasonable rates under this title.  On the basis of the Commission’s consideration of such evidence, it shall give effect to this section by making such adjustments to specific components of the utility’s claimed cost of service as it may determine to be proper and appropriate.  Any adjustment made under this section shall be made on the basis of specific findings upon evidence of record, which findings shall be set forth explicitly, together with their underlying rationale, in the final order of the Commission.

(b)
Fixed utilities.  – As part of its duties pursuant to  ADDIN BA \xc <@osdv> \xl 14 \s GYMVJO00067 \xqt \l "subsection (a)" subsection (a), the Commission shall set forth criteria by which it will evaluate future fixed utility performance and in assessing the performance of a fixed utility pursuant to  ADDIN BA \xc <@$osdv> \xl 14 \s GYMVJO00067 \xqt subsection (a), the Commission shall consider specifically the following:

(1)
Management effectiveness and operating efficiency as measured by an audit pursuant to  ADDIN BA \xc <@osdv> \xl 11 \s GYMVJO00068 \xqt \l "Section 516" Section 516 (relating to audits of certain utilities) to the extent that the audit or portions of the audit have been properly introduced by a party into the record of the proceeding in accordance with applicable rules of evidence and procedure.

*
*
*

(7)
Any other relevant and material evidence of efficiency, effectiveness and adequacy of service.

Columbia also pointed out that, in its policy statement regarding small nonviable water and wastewater systems at  ADDIN BA \xc <@$reg> \xl 21 \s GYMVJO00014 52 Pa. Code § 69.711, the Commission has provided for incentives to encourage viable utilities to acquire small nonviable water and wastewater systems, when such acquisitions are in the public interest.  Columbia noted that among the acquisition incentives that the Commission considers are those involving rate of return premiums.  52 Pa. Code § 69.711(b)(1).  Columbia argued that these two provisions permit awards of rate of return premiums for water system acquisitions when in the public interest.

Columbia seeks a rate of return premium of 0.25% due to its acquisition of the Mountville water system.  Columbia noted that, prior to its acquisition of the system, the Mountville system had been cited by the Department of Environmental Protection (DEP) for having serious deficiencies in both its physical plant and its operations.  Columbia explained that Mountville had failed lead monitoring and was delinquent in treatment plant installation.  Columbia further explained that DEP criticized its operation of the filtration plant and had removed the borough from its Small Systems Outreach Program due to continuing, unresolved deficiencies.  Columbia argued that there is no question concerning the fact that the Mountville water system was a troubled, nonviable system.  R.D. at 53.
Columbia also pointed out that, at the time of acquisition, the Mountville water system served only 824 customers, all located within the corporate limits of the Borough of Mountville.  Columbia contended that the acquisition was in the public interest and met the requirements of  ADDIN BA \xc <@st> \xl 20 \s GYMVJO00018 \l "66 Pa.  C.S.  § 1327" 66 Pa. C.S. § 1327 for an acquisition adjustment because:  (1) all customers benefited from the integration of the two systems as future capital improvements, fixed or embedded costs, and costs of operation will be spread over a larger customer base, resulting in certain economies of scale and operating efficiencies which could not be achieved by the operation of two separate and distinct entities; (2) Mountville’s customers benefited from the depth of Columbia’s resources which can be utilized to make system improvements which might not otherwise have been undertaken; (3) Mountville’s existing customers benefited from Columbia’s more extensive technical, operating and managerial expertise and the overall improved efficiency which would result from the then proposed transaction; (4) acquisition of the system by Columbia resulted in the avoidance of certain otherwise necessary and costly improvements or expansions, particularly those relating to sources of water supply, filtration ,and appurtenant facilities; (5) unnecessary duplication of facilities were avoided through integration of the two systems; (6) efficiency of use of Columbia’s existing supply capacity was enhanced by way of Mountville’s existing customers utilizing such capacity; and (7) Mountville’s existing customers were assured of receiving adequate, safe and reliable service in the future through Columbia’s prudent and reasonable investment in system infrastructure which would improve system capacity and pressures.  R.D. at 53.

Columbia noted that it filed an application with the Commission for approval of the acquisition, the commencement of service by Columbia in Mountville, and the inclusion in the rate base by Columbia of the original cost of the system together with an acquisition adjustment, which was approved by the Commission.  Columbia asserted that at the time of its acquisition, and now, the acquisition of Mountville fully met the requirements of  ADDIN BA \xc <@$st> \xl 20 \s GYMVJO00018 66 Pa. C.S. § 1327 for an acquisition adjustment.  Columbia has claimed an acquisition adjustment of $55,200 in each of its rate filings since the Mountville acquisition, except in the instant proceeding, but has not recovered anything toward the claimed adjustment.  R.D. at 54.  

Since the filing of Columbia’s last request for a general rate increase, Columbia argued that the Commission has amended its policy statement on water system acquisitions by specifically amending the policy to encourage the use of rate of return premiums as an incentive or award to the acquiring company.  Columbia asserted that the amendment was first published as part of  ADDIN BA \xc <@$reg> \xl 21 \s GYMVJO00014 52 Pa. Code § 69.711 in December 2006.  Columbia argued that this proceeding represents the first opportunity that the Company has had under the amended Policy Statement at  ADDIN BA \xc <@reg> \xl 27 \s GYMVJO00019 \l "52 Pa.  Code § 69.711(b)(1)" 52 Pa. Code § 69.711(b)(1) to claim a rate of return premium for its acquisition of the Mountville water system.  Columbia averred that since, as noted above, the acquisition met the requirements of  ADDIN BA \xc <@$st> \xl 20 \s GYMVJO00018 66 Pa. C.S.     § 1327 and Columbia has not recovered any part of its claimed acquisition adjustment in prior proceedings, the recovery of a rate of return premium in the instant proceeding is justified.  R.D. at 54.


The OCA disagreed with Columbia’s position.  The OCA opposed the adjustment for several reasons.  The OCA observed that the acquisition occurred in 1998.  The OCA submits that, as of mid-2008, the acquisition adjustment has been fully amortized for accounting purposes.  The OCA concluded that Columbia’s request is untimely.  R.D. at 54.
The OCA pointed out that, since 1998, Columbia has filed three base rate cases where it could have sought an acquisition adjustment or a rate of return premium (Docket Nos. R‑00016423, R-00049409 and R-00061496).  According to the OCA, Columbia did not pursue an acquisition adjustment in any of those cases.  In the 2004 and 2006 rate cases, the OCA alleged that Columbia agreed to settlement language that specifically excluded any acquisition adjustment from its revenue requirement.  The OCA argued that, in the 2006 rate case, Columbia also agreed not to make a claim for Mountville acquisition expenses in its next base rate filing, which is the case sub judice. Columbia 2006 TA \s "Pa. P.U.C. v. Columbia Water Co., Docket No. R-00061496, R.D. at 5-6 (Dec. 12, 2006)" .  The OCA points out that Columbia did not seek a rate of return premium in any of the rate cases prior to this one.  R.D. at 54-55.
The OCA also argued that Columbia is incorrect that this is its first base rate filing since the Commission amended its policy statement on water system acquisitions to encourage the use of rate of return premiums.  The OCA observed that 66 Pa. C.S. § 523 has been part of the Code since 1986 and broadly allows adjustments based on “any other relevant and material evidence of efficiency, effectiveness and adequacy of service” if supported by the evidence.  66 Pa. C.S. § 523(b)(7) TA \l "66 Pa. C.S. § 523(b)(7)" \s "66 Pa. C.S. § 523(b)(7)" \c 2 .  R.D. at 55.
Furthermore, the OCA submitted that the Commission’s policy statement has not changed substantially since it was first published in 1996 and stated:

(b) Acquisition incentives. In its efforts to foster acquisitions of suitable water and sewer systems by viable utilities when the acquisitions are in the public interest, the Commission seeks to assist these acquisitions by permitting the use of a number of regulatory incentives.  Accordingly, the Commission will consider the following acquisition incentives:

(1)  Rate of return premiums.  Additional rate of return basis points may be awarded for certain acquisitions and for certain associated improvement costs, based on sufficient supporting data submitted by the utility within its rate case filing.

26 Pa. B. 1380 (Mar. 30, 1996) TA \l "26 Pa. Bull. 1380 (Mar. 30, 1996)" \s "26 Pa. Bull. 1380 (Mar. 30, 1996)" \c 8  (codified at 52 Pa. Code § 69.711(b)(1)). TA \l "52 Pa. Code § 69.711(b)(1))." \s "52 Pa. Code § 69.711(b)(1))." \c 6   The order adopting the 1996 policy statement specifically references 66 Pa. C.S. § 523.  26 Pa. B. at 1384.  A TA \l "26 Pa. Bull. at 1384" \s "26 Pa. Bull. at 1384" \c 8 ccording to the OCA, the Commission’s 2006 amendment did not alter the substance of section 69.711(b)(1), TA \s "52 Pa. Code § 69.711(b)(1))."  which now provides:

(b)  Acquisition incentives.  In its efforts to foster acquisition of suitable water and wastewater systems by viable utilities when the acquisitions are in the public interest, the Commission seeks to assist these acquisitions by permitting the use of a number of regulatory incentives.  Accordingly, the Commission will consider the following acquisition incentives: 

(1)  Rate of return premiums.  Under 66 Pa. C.S. § 523 TA \s "66 Pa. C.S. § 523"  (relating to performance factor considerations), additional rate of return basis points may be awarded for certain acquisitions and for certain associated improvement costs, based on sufficient supporting data submitted by the acquiring utility within its rate case filing. The rate of return premium as an acquisition incentive may be the most straightforward and its use is encouraged. 

52 Pa. Code § 69.711(b)(1) TA \l "52 Pa. Code § 67.711(b)(1)" \s "52 Pa. Code § 69.711(b)(1)" \c 6 .  R.D. at 55-56.


The OCA concluded that this is not Columbia’s first opportunity to seek recognition of the Mountville acquisition through a rate of return premium.  The OCA noted that Columbia has had the opportunity to request a performance factor adjustment in every base rate case it has filed since the acquisition in 1998.  The OCA concluded that there is no basis to allow a higher return now for Columbia’s actions ten years ago.  R.D. at 56.
The OCA also rejected Columbia’s claim that it has provided support for a rate of return premium based on the requirements set forth in 66 Pa. C.S. § 1327 for inclusion of acquisition adjustments for ratemaking purposes.  Columbia has not provided the support necessary for an acquisition adjustment or a rate of return premium in this case according to the OCA.  The OCA contended that Columbia did not provide the specific evidence required by 66 Pa. C.S. § 523 for a performance factor adjustment or sufficient evidence that the acquisition satisfies each of the nine criteria required by 66 Pa. C.S. § 1327 TA \l "66 Pa. C.S. § 1327" \s "66 Pa. C.S. § 1327" \c 2 .  R.D. at 56.

2.
ALJ’s Recommendation
The ALJ agreed with the OCA on this issue.  The ALJ stated in his Recommended Decision that Columbia’s request for a rate of return premium for the acquisition of the Mountville water system is untimely.  The ALJ noted that the provision at 52 Pa. Code § 69.711(b)(1) was first published in 1996 and has not been substantially changed since that time.  The ALJ pointed out that Columbia acquired the Mountville water system in 1998, and Columbia has filed three rates cases since the acquisition and could have requested a rate of return premium for the Mountville water system acquisition in any of those proceedings.  R.D. at 56.
The ALJ stated in his Recommended Decision that when the Commission published the policy statement in 1996, the comments to 52 Pa. Code § 69.711(b)(1) at 26 Pa. B. 1380 (Mar. 30, 1996) state that a claim for a rate of return premium must be supported by evidence of record submitted by the public utility in its rate case filing.  The ALJ noted that the comments state that the public utility must prove that the tangible service improvements have been completed or will be completed within six months beyond the test year.  Accordingly, the ALJ recommended that the Commission deny the requested twenty-five basis point adjustment related to the Company’s 1998 acquisition because it is untimely and because Columbia has failed to set forth evidence that tangible service improvements have been completed or will be completed within six months beyond the test year.  R.D. at 57.


3.
Exceptions and Replies



Columbia avers that the ALJ erroneously failed to recommend awarding a rate of return premium for Columbia’s Mountville Water System acquisition.  Columbia argues in its Exceptions that the acquisition of Mountville fully met the requirements of 66 Pa. C.S. § 1327 and therefore the recovery of a twenty-five basis point rate of return premium in the instant proceeding is justified.  Columbia Exc. at 16.  



In Reply Exceptions, the OTS contends that the ALJ properly rejected Columbia’s twenty-five basis point rate of return premium request relating to its 1998 acquisition of Mountville.  The OTS submits that in addition to noting that the claim is untimely, the ALJ has also properly applied the relevant statutory standards when recommending denial of Columbia’s claim.  OTS R.Exc. at 14. 



The OCA filed Reply Exceptions with regard to the issue of granting a rate of return premium associated with Columbia’s acquisition of Mountville.  The OCA states that the record supports the ALJ’s determination that no return premium should be awarded for an acquisition that occurred ten years ago.  OCA R.Exc. at 11.

4.
Disposition



We agree with the ALJ on this issue that Columbia’s request for recovery of a twenty-five basis point rate of return premium is not timely, is not justified by the record, and therefore should be denied.

F.
Rate of Return Premium for Management Efficiency

1.
Positions of the Parties

Columbia also asserted a claim for a rate of return premium of 0.25% based on its performance during 2007 and 2008.  Columbia stated that  ADDIN BA \xc <@$st> \xl 11 \s GYMVJO00015 

 ADDIN BA \xc <@$st> \xl 19 \s GYMVJO00015 66 Pa. C.S. § 523 directs the Commission to consider the efficiency, effectiveness and adequacy of service when setting just and reasonable rates.  According to Columbia, the record in this case established that Columbia has gone the extra mile for its customers to insure that they are provided the highest quality service.  R.D. at 57.
Columbia first noted that no party has raised any issue concerning Columbia’s adequacy of service or water quality.  Columbia stated that it is in full compliance with all existing State and Federal primary and secondary drinking water standards, including lead and copper requirements.  The Company contended that its system’s pressure meets all requirements or standards and Columbia’s unaccounted-for water figure amounts to approximately 14.1% which is well within established parameters.  Columbia pointed out that no complaints were filed with the Commission’s Bureau of Consumer Services (BCS) against Columbia in either the historic or future test years.  R.D. at 57.
Columbia submitted that the Commission’s Bureau of Audits recently issued its management efficiency investigation report at  ADDIN BA \xc <@oppt> \xl 21 \s GYMVJO00069 \l "Docket No. D-08MEI002" Docket No. D-08MEI002 which noted that Columbia had achieved notable improvements in implementing prior Commission recommendations.  While commending Columbia on such accomplishments, the Bureau of Audits did identify further improvement opportunities in certain areas.  Columbia asserted that it has accepted the Bureau of Audit’s recommendations for further improvement opportunities and has agreed to make the suggested further improvements, generally by March 31, 2009.  R.D. at 57-58.
Columbia stated that during 2007 and 2008 it secured four separate extensions of its franchise territory in order to be in a position to meet the future needs of the involved municipalities in the next five years.  In the case of the franchise expansion in Manor Township, Columbia pointed out that it agreed to increase its original franchise expansion in the township in order to meet Manor Township’s desire for public water service in the future to two areas of Manor Township where on-lot septic systems could fail and contaminate wells.  Columbia agreed to coordinate its installation of water lines with the installation of sewer lines in the impacted areas.  Columbia asserted it agreed to do this even though another utility would not commit to extending its lines to the impacted areas without Manor Township first adopting a mandatory connection ordinance.  According to Columbia, these four franchise expansions evidence Columbia’s efforts toward promoting regionalization of water service, especially to rural areas of Lancaster County.  R.D. at 58.
Columbia also agreed to install a new three-mile water main from existing Columbia facilities to an interconnection with Marietta Gravity Water Company in order to provide that utility with an emergency or supplemental source of water.  Columbia noted that it placed the line and interconnection into service in June 2008.  Columbia explained that Marietta Gravity Water Company was faced with the construction of a large development in East Donegal Township which could have left Marietta with little spare capacity to respond to future growth in its service territory without significant capital additions for storage and sources of supply.  R.D. at 58.
Columbia stated that it has kept staffing to the minimum level possible consistent with its obligation to provide quality water to its customers.  Columbia pointed out it has taken steps to keep its operating expenses at the lowest responsible level.  Columbia has invested heavily in water system improvements and capital additions in order to insure the continued provision of quality water service to its customers.  Columbia averred that it has negotiated with two cellular phone service providers for the rental of Company space for cellular towers, resulting in annual income of $44,000.  R.D. at 58.



Columbia contended that these actions are not merely meeting the requirements of providing adequate, safe and reliable service.  Columbia concluded that its efforts in 2007 and 2008 have gone far beyond the norm.  Columbia pointed out that the statute at  ADDIN BA \xc <@$st> \xl 23 \s GYMVJO00015 

 ADDIN BA \xc <@$st> \xl 19 \s GYMVJO00015 66 Pa. C.S. § 523 directs the Commission to consider efficiency, effectiveness and adequacy of service when setting just and reasonable rates.  Columbia argued  ADDIN BA \xc <@$st> \xl 11 \s GYMVJO00015 66 Pa. C.S. § 523 recognizes that there are gradations of what constitutes adequate, efficient, safe and reasonable service and requires the Commission to take those distinctions into account when passing upon rate requests.  Columbia averred that its performance in 2007 and 2008 clearly exceeded the base requirements.  Accordingly, Columbia stated that the Commission should exercise its discretion by granting Columbia a rate of return premium on its equity cost rate.  R.D. at 59.

The OCA disagreed with Columbia’s contention.  It pointed out that all regulated utilities in Pennsylvania are required to provide safe, adequate, reasonable and efficient service as a matter of law.  66 Pa. C.S. § 1501 TA \l "66 Pa. C.S. § 1501" \s "66 Pa. C.S. § 1501" \c 2 .  The OCA noted that an appropriate rate of return on common equity assumes efficient and reasonable management of a utility.  The OCA pointed out that the Commission will allow a utility less than the indicated rate of return where service does not meet the requirements of 66 Pa. C.S. §1501.  Pa. PUC v. Pennsylvania Gas & Water Co., 61 Pa. P.U.C. 409 (1986) TA \l "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 61 PaPUC 409, 415-16, 425, 427, 74 PUR4th 238, 244-45, 254, 256 (1986)" \s "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 61 PaPUC 409, 415-16, 425, 427, 74 PUR4th 238, 244-45, 254, 256 (1986)" \c 9 ; Pa. PUC v. Pennsylvania Gas & Water Co., 68 Pa. P.U.C. 191 (1988) TA \l "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 68 PaPUC 191, 195-96 (1988)" \s "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 68 PaPUC 191, 195-96 (1988)" \c 9 .  The OCA argued that it follows that a utility must be doing more than providing efficient and reasonable service in order to receive more than the indicated rate of return pursuant to 66 Pa. C.S.   § 523 TA \s "66 Pa. C.S. § 523" .  R.D. at 59.  

The OCA contended that, in this proceeding, the evidence does not show that Columbia’s performance is more than efficient and reasonable.  With regard to the interconnection with Marietta Gravity Water Company, the OCA pointed out that the president of Columbia is also the president of Marietta Gravity Water Company.  The OCA argued that the actions taken by Columbia to assist Marietta Gravity Water Company also serve to benefit Columbia’s president in his role as president of Marietta.  R.D. at 59.
The OCA also observed that the report by the Commission’s Bureau of Audits only stated that Columbia made “notable improvements” in management effectiveness.  The OCA’s review of the report showed that, out of twelve recommendations made by the Bureau of Audits in a June 2005 report, Columbia has “effectively or substantially implemented 5 of the 12 prior recommendations and taken some action on the remaining 7 recommendations.”  These examples do not demonstrate that Columbia has done more than satisfy the requirements of 66 Pa. C.S § 1501 and there is no evidentiary basis to allow an additional twenty-five basis points on equity under 66 Pa. C.S. § 523 according to the OCA.  R.D. at 59-60.
The OCA distinguished this case from the case of Aqua Pennsylvania 2008 where the Commission permitted a twenty-two basis point performance factor adjustment, in recognition of Aqua’s exemplary managerial performance. TA \l "Pa. P.U.C. v. Aqua Pennsylvania, Inc., Docket No. R-00072711, Order at 50 (July 31, 2008)" \s "Pa. P.U.C. v. Aqua Pennsylvania, Inc., Docket No. R-00072711, Order at 50 (July 31, 2008)" \c 9   The OCA asserted that Columbia has not produced sufficient evidence to warrant a positive management performance factor adjustment.  R.D. at 60. 


2.
ALJ’s Recommendation
The ALJ recommended in favor of the OCA on this issue.  The ALJ pointed out that the statute at  ADDIN BA \xc <@$st> \xl 11 \s GYMVJO00015 

 ADDIN BA \xc <@$st> \xl 19 \s GYMVJO00015 66 Pa. C.S. § 523(a) directs the Commission to consider the efficiency, effectiveness and adequacy of service when setting just and reasonable rates.  The ALJ noted that the statute provides that the Commission shall give effect to the statute by making adjustments to specific components of the utility’s claimed cost of service as it deems appropriate.  The Commission considers these factors in every component of a base rate proceeding, noted the ALJ.  R.D. at 60.


The ALJ noted in his Recommended Decision that the statute at 66 Pa. C.S.      § 523(b)(1) provides that the Commission shall consider management effectiveness as measured by an audit pursuant to 66 Pa. C.S. § 516, regarding audits of utilities.  The ALJ pointed out that in this case, the report by the Commission’s Bureau of Audits only states that Columbia made “notable improvements” in management effectiveness.  The ALJ noted that, out of twelve recommendations made by the Bureau of Audits in a June 2005 report, Columbia has implemented five recommendations and taken some action on the remaining seven recommendations.  The ALJ agreed with the OCA this is not sufficient to warrant a rate of return premium of 0.25%.  R.D. at 60.


The ALJ averred that, with regard to Columbia’s adequacy of service and water quality, the evidence indicates that Columbia is providing adequate, reasonable service.  The ALJ stated Columbia is in compliance with all existing State and Federal primary and secondary drinking water standards, including lead and copper requirements.  The ALJ pointed out that the system’s pressure and unaccounted-for water meet all Commission regulations.  In addition, the ALJ noted that there were no complaints filed with BCS against Columbia in either the historic or future test years.  The ALJ pointed out that these all point to adequate, reasonable service, and this is not sufficient to warrant a rate of return premium of 0.25%.  R.D. at 60-61.
With regard to the extensions of its franchise territory, the ALJ found that the evidence indicates that Columbia is providing adequate, reasonable service.  These franchise expansions evidence Columbia’s efforts toward promoting regionalization of water service.  This only complies with stated Commission policies set forth at 52 Pa. Code § 69.711(a).  The ALJ indicated that this is not sufficient to warrant a rate of return premium of 0.25%.  Accordingly, the ALJ stated that the Commission should deny the requested twenty-five basis point adjustment related to management efficiency.  R.D. at 61.


3.
Exceptions and Replies

In its Exceptions, Columbia asserts that it has gone far beyond what is required of a public utility to provide efficient and economical management of the utility.  Columbia claims its performance in 2007 and 2008 clearly exceeded the base requirements for the provision of water service to the public.  Columbia Exc. at 21.

The OTS avers in its Reply Exceptions that the ALJ correctly characterized the Company’s references to its lack of major system problems, efforts to contain expenses, investment in plant and efforts to expand its service territory as simply part and parcel of providing adequate, safe and reliable service to ratepayers.  The OTS argues that other than disagreeing with the ALJ’s recommendation, Columbia’s Exceptions fail to identify any significant facts ignored or overlooked by the ALJ that would justify rejecting the ALJ’s recommendation and granting a rate of return premium adjustment for “exemplary” performance.  OTS R.Exc. at 15-16.

In its Reply Exceptions, the OCA avers that the record supports the ALJ’s determination that Columbia’s management performance does not warrant a return premium.  The OCA argues that the ALJ correctly found that the evidence adduced by Columbia in this proceeding does not show that Columbia’s performance is more efficient and reasonable and does not warrant a positive management performance factor adjustment.  OCA R.Exc. at 15-16.


4.
Disposition



On review of this issue, we agree with the ALJ’s conclusion that Columbia has not provided sufficient evidence to warrant a positive management performance factor adjustment.   Therefore, Columbia’s request for a twenty-five basis point rate of return adjustment related to management efficiency shall be denied. 

G.
Summary
The following table summarizes our determination concerning Columbia’s capital structure, cost of debt, and cost of common equity, as well as the resulting weighted costs and overall rate of return: 

	Capital Type
	Percent of total cost (%)
	Cost Rate

(%)
	Weighted Cost

(%)

	Long Term Debt
	35.8
	 6.50
	2.33

	Common Equity 
	64.2
	10.50
	6.74

	
Total
	100
	
	9.07


VII.
Rate Design
A.
Introduction



Rate design is the process by which revenues allowed as a result of a rate proceeding are allocated to the various customer classes in a just, reasonable and nondiscriminatory manner based on the costs incurred by the utility to serve the class.  Public utility rates should enable the utility to recover its cost of providing service and should allocate this cost among the utility’s customers.  Pa. PUC v. West Penn Power Company, 73 Pa. P.U.C. 454, 119 PUR4th 110 (1990); Pa. PUC v. The Peoples Natural Gas Company, R-00832315 (January 13, 1984) at 8. R.D. at 44-45.

B.
Columbia’s Rate Design Proposal

1.
Positions of the Parties

Columbia proposed to allocate the approved revenue increase across-the-board to all customer classes and between the customer and consumption charges.  The OTS and the OCA did not disagree with Columbia’s proposal.  The OTS recommended that, in the event the Commission grants less than Columbia’s full rate increase, the Commission should reduce the customer charges and usage rates proportionally to the percent increase originally requested.  R.D. at 61.

2.
ALJ’s Recommendation
The ALJ stated in his Recommended Decision that the Parties’ recommendations with regard to rate design are reasonable and should be approved.  In addition, the ALJ concluded that the Commission should adopt Columbia’s proposal regarding across-the-board rate increase reduced proportionally as recommended by the OTS.  R.D. at 61.


3.
Disposition

 No Party excepted to the ALJ’s recommendation on this issue.  Finding the ALJ’s recommendation to be reasonable, appropriate and otherwise in accord with the record evidence, it is adopted.  
VIII.
CONCLUSION


Based on our review, evaluation, and analysis of the record evidence, we conclude that Columbia is entitled to an opportunity to earn income available for a return of $1,016,131.  See, Tables I – II, attached hereto and made a part hereof.  In furtherance of such objective, Columbia is authorized to establish rates that will produce not in excess of $4,108,263 in jurisdictional operating revenues.  The increase in annual operating revenues authorized herein of $311,783 is approximately 51% of the $616,402 originally sought and an increase of approximately 8.2% over revenues generated through current rates.  The approved cost of equity of 10.5% is reasonable, appropriate and in accord with the record evidence.  As such, the Exceptions filed by the various Parties hereto, are granted or denied, as discussed supra.  Accordingly, the ALJ’s Recommended Decision is adopted only to the extent that it is consistent with this Opinion and Order.

IX.
ORDER
THEREFORE; IT IS ORDERED:
1.
That the Exceptions filed by The Columbia Water Company on April 20, 2009, to the Recommended Decision of Administrative Law Judge David A. Salapa, are granted or denied, consistent with this Opinion and Order.
2.
That the Exceptions filed by the Office of Consumer Advocate on April 20, 2009, to the Recommended Decision of Administrative Law Judge David A. Salapa, are granted or denied, consistent with this Opinion and Order.

3.
That the Exceptions filed by the Office of Trial Staff on April 20, 2009, to the Recommended Decision of Administrative Law Judge David A. Salapa, are granted or denied, consistent with this Opinion and Order.

4.
That the Recommended Decision of Administrative Law Judge David A. Salapa is adopted only to the extent that it is consistent with this Opinion and Order, and is otherwise rejected.

5.
That The Columbia Water Company shall, in future rate cases, provide an accounting of hours devoted by its officers to company business, in their roles as officers and directors, in relation to all other business interests.

6.
That The Columbia Water Company shall not place into effect the rates contained in Supplement No. 35 to Tariff Water-Pa. P.U.C. No. 7, which have been found to be unjust and unreasonable and therefore unlawful. 
7.
That The Columbia Water Company is hereby authorized to file tariffs, tariff supplements, or tariff revisions containing rates, provisions, rules and regulations, consistent with the findings here, to produce revenues not in excess of $4,108,263.
8.
That The Columbia Water Company’s tariffs, tariff supplements, or tariff revisions may be filed upon less than statutory notice and, pursuant to the provisions of 52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of the instant Opinion and Order.
9.
That The Columbia Water Company shall file detailed calculations with its tariff filing, which shall demonstrate to this Commission’s satisfaction that the filed rates comply with the proof of revenue, in the form and manner customarily filed in support of compliance tariffs.

10.
That The Columbia Water Company shall comply with all directives, conclusions and recommendations contained in the instant Opinion and Order that are not the subject of individual ordering paragraphs as fully as if they were the subject of specific ordering paragraphs.
11.
That The Columbia Water Company shall allocate the authorized increase in operating revenue to each customer class and rate schedule within each class in the manner prescribed in this Opinion and Order.

12.
That the Complaint filed by the Office of Consumer Advocate in this proceeding at Docket No. C-2008-2061322 be terminated and marked closed.

13.
That the Complaint filed by Rebecca S. McClure in this proceeding at Docket No. C-2008-2059905 be terminated and marked closed.

14.
That the Complaint filed by Bruce Walters in this proceeding at Docket No. C-2008-2061399 be terminated and marked closed.

15.
That the Complaint filed by Sandra Shaub in this proceeding at Docket No. C-2008-2071021 be terminated and marked closed.

16.
That the Pennsylvania Public Utility Commission’s inquiry and investigation at Docket R-2008-2045157 be terminated and marked closed.
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BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 28, 2009
ORDER ENTERED:  June 10, 2009
Attachments:  Tables
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INCOME SUMMARY

R-2008-2045157

Pro Forma Total

Pro Forma Company  Present Rates Pro Forma Revenue Allowable

Present Rates (1) Adjustments (2) (Revised)  Adjustments (3) Present Rates Increase Revenues

$ $ $ $ $ $ $

Operating Revenue 3,727,004 12,887 3,739,891 56,589 3,796,480 311,783 4,108,263

Expenses:

  O & M Expense 2,017,902 (42,854) 1,975,048 (7,612) 1,967,436 0 1,967,436

  Depreciation 538,393 (25,913) 512,480 0 512,480 0 512,480

  Taxes, Other 166,835 (8,191) 158,644 346 158,990 1,908 160,898

  Income Taxes:

    State 62,965 6,387 69,352 6,378 75,730 30,956 106,686

    Federal 103,039 11,854 114,893 19,543 134,436 94,832 229,268

    Deferred Federal 115,363 0 115,363 0 115,363 0 115,363

Total Expenses 3,004,497 (58,717) 2,945,780 18,655 2,964,435 127,696 3,092,131

Net Income Available         

for Return

722,507 71,604 794,111 37,934 832,045 184,086 1,016,131

Rate Base 11,155,868 48,950 11,204,818 (1,613) 11,203,205 0 11,203,205

Rate of Return 6.48% 7.09% 7.43% 9.07%

(1) Columbia M.B. Schedules A-1 (Rev.), A-2 (Rev.), A-3 (Rev.), A-4 (Rev.), and A-5 (Rev.) 

Commission

TABLE I
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The Columbia Water Company

RATE OF RETURN

R-2008-2045157

After-Tax Effective Pre-Tax

Capital Weighted Tax Rate Weighted

Structure Cost Cost Complement Cost Rate

Total Cost of Debt 2.33% 2.33%

Long-term Debt 35.80% 6.50% 2.33% 2.33%

Short-term Debt 0.00%

Preferred Stock 0.00%

Common Equity 64.20% 10.50% 6.74% 0.594066 11.35%

100.00% 9.07% 13.68%

Pre-Tax Interest Coverage 5.87

After-Tax Interest Coverage 3.89


[image: image3.emf]TABLE I(B)

The Columbia Water Company

REVENUE FACTOR

R-2008-2045157

100% 1.00000000

  Less:

    Uncollectible Accounts Factor (1) 0.00000000

    PUC, OCA, OSBA Assessment Factors (1) 0.00611940

    Gross Receipts Tax 0.00000000

    Other Tax Factors 0.00000000

0.99388060

State Income Tax Rate (1) 0.09990000

Effective State Income Tax Rate 0.09928867

Factor After Local and State Taxes 0.89459193

Federal Income Tax Rate (1) 0.34000000

Effective Federal Income Tax Rate 0.30416126

Revenue Factor (100% - Effective Tax Rates) 0.59043067

(1) Columbia M.B. Schedules A-4 (Rev.) and A-5 (Rev.)



[image: image4.emf]Operating Revenue

      Merchandising Sales and Jobbing-Sch. A-1 (Rev.) e 12,662 $    

      Return Check Fee-Sch. A-1 (Rev.) f 225

        Total Operating Revenue 12,887 $    

O&M Expense

      Capitalized Christmas Bonus-Sch. A-2 (Rev.) a (1,821) $     

      Capitalized Pensions and Benefits-Sch. A-2 (Rev.) b (17,435)

      Capitalized Salaries and Benefits-Ref. Sch. A-2 (Rev.) c (675)

      Materials and Supplies-Sch. A-2 (Rev.) d, j    (25,904)

      Contractual Services-Other-Sch. A-2 (Rev.) e, j 19,231

      Rate Case Expense-Sch. A-2 (Rev.) f (15,950)

      Bad Debt Expense-Sch. A-2 (Rev.) g (981)

      Office and Utility Expense-Sch. A-2 (Rev.) h 4,010

      Charitable Contributions-Sch. A-2 (Rev.) i (3,329)

        Total O&M Expense (42,854) $   

Depreciation

      Meter Depreciation-Sch. A-1 (Rev.) a (25,913) $   

Taxes-Other

      Capitalized Payroll Taxes-Ref. Sch. A-1(Rev.) b (8,269) $     

      Assessments (.0061194x$12,887) 78

        Total Taxes-Other (8,191) $     

Rate Base

      Depreciation Reserve-Sch. A-3 (Rev.) e 33,969 $    

      Capitalized Pensions and Benefits-Sch. A-3 (Rev.) a 17,435

      Capitalized Salaries and Benefits-Sch. A-3 (Rev.) b 675

      Capitalized Christmas Bonus-Sch. A-3 (Rev.) c 1,821

      Capitalized Payroll Taxes-Sch.A-3 (Rev.) d 8,269

      Contributions in Aid of Construction-Sch. A-3 (Rev.) f (8,056)

      CWC $(42,854)+$981=$(41,873)x45days/365=$(5,163) (5,163)

48,950 $    

(1) R.D. TABLE I ADDENDUM

TABLE  I ADDENDUM

The Columbia Water Company

COMPANY ADJUSTMENTS (1)

R-2008-2045157
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The Columbia Water Company

SUMMARY OF ADJUSTMENTS

State

Federal

Adjustments

Rate Base

Revenues

Expenses

Depreciation

Taxes-Other

Income Taxes

Income Taxes

$

$

$

$

$

$

$

RATE BASE:

  Cash Working Capital (1)

(938)

  Cap. of Emp. Benefits (2)

(675)

REVENUES:

Customer Growth (3)

4,573

28

454

1,391

   Cell Tower Lease (4)

44,064

270

4,375

13,403

   Sales Tax Refund (5)

6,752

41

670

2,054

   Barn Rent (6)

1,200

7

119

365

EXPENSES:

   Emp. Pension and Ben. (7)   

(4,364)

436

1,336

   Membership Dues (8)

(3,248)

324

994

DEPRECIATION:

TAXES:

TOTALS

(1,613)

56,589

(7,612)

0

346

6,378

19,543

(2) OTS Main Brief Table II

(3) OTS Main Brief Table II

(5) OCA Main Brief Table II

(6) OCA Main Brief Table II and OTS Main Brief Table II

(7) OTS Main Brief Table II

(8) OCA Main Brief Table II

(4) OCA Main Brief Table II 

(1) Based on ($7,612)X45days/365=($938) 

R-2008-2045157


�     For a full and complete history, please refer to the Recommended Decision at 1- 2. 


� 	We note that the ALJ’s Recommended Decision was adopted by the Commission.  Pa. PUC v. Newtown Artesian Water Co., Docket No. R-2008-2042293 (Order entered February 26, 2009).


� 	Consistent with the Company’s adjustment to its proposed capital structure calculation, OTS excludes PennVest debt since it is collected through a surcharge rather than through base rates.  After removing the PennVest debt, OTS’ recommended capital structure consists of 46.33% debt and 53.67% common equity.	 
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