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HISTORY OF THE PROCEEDING


On January 23, 2008, PPL Electric Utilities Corporation (PPL) filed a petition with the Pennsylvania Public Utility Commission (Commission) requesting that the Commission approve PPL’s plan to offer its customers a Voluntary Alternative Energy Program and allow it to bank Alternative Energy Credits.  PPL served copies of its petition on the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA) as well as parties to PPL’s 2007 base rate case and its Provider of Last Resort Competitive Bridge Plan proceeding.
PPL’s petition proposes offering its customers a voluntary program under which customers can purchase 100 kWh blocks of alternative energy credits (AECs) to support the development of alternative energy.  The credits include Tier I wind and Tier II hydroelectric.  The petition states that PPL has entered into a contract with Community Energy, Inc. (CEI) in order to obtain AECs for the voluntary program, that CEI will be responsible for marketing the program with support from PPL and that the rate under the program will be $2.50 per 100 kWh block of AECs.  
The petition proposes to limit the program to an initial term of four years and to cap the program at 3.3 million blocks over the four-year term.  The petition states that PPL will not count AECs supplied under the voluntary program toward its obligations under the Alternative Energy Portfolio Standards Act, 73 P.S. §§ 1648.1 et seq. (AEPS Act).  Instead, the petition alleges that PPL will retire all credits used to meet customers’ needs under the voluntary program.  In order to implement the voluntary program, the petition requests that the Commission waive sections of its regulations, including 52 Pa. Code §54.8, relating to customer information, and 52 Pa. Code §54.187(b), relating to what PPL identifies as the “single rate option” language. Attached to the petition is a proposed tariff implementing the voluntary program.

The petition also proposes a plan to bank Tier I and Tier II AECs.  The petition states that PPL plans to acquire 360,000 Tier I credits from CEI over a four-year period beginning in approximately April 2008 and continuing through May 31, 2012.  PPL estimates that approximately 140,000 of the Tier I credits will be used for the voluntary program, leaving approximately 220,000 credits to be used for AEPS Act compliance.  The petition requests that the Commission approve PPL’s request to bank the latter credits for use after PPL’s transition cost recovery period expires on December 31, 2009.  PPL wishes to utilize the banked Tier I credits for the June 1, 2010 to May 31, 2012 time period.
The petition proposes that PPL defer the costs it incurs for banking during its transition cost recovery period as a regulatory asset and fully recover them, with a return on the unamortized balance, pursuant to Section 1648.3(a)(3) of the AEPS Act, 73 P.S. §1648.3(a)(3).  The petition proposes that PPL recover costs for AEPS Act compliance, including banking of credits, incurred after its transition cost recovery period, on a full and current basis pursuant to Section 1648.3(a)(3) of the AEPS Act, 73 P.S. §1648.3(a)(3).
The petition also proposes that the Commission approve its request to bank the Tier II credits created by the Compact Fluorescent Light Bulb (CFL) donation program it initiated as part of its most recent base rate proceeding at Docket No. R-00072155.  PPL estimates that the CFL donation program will create approximately 54,000 Tier II AECs over a six-year period, which is the measured life for CFLs.  The petition proposes that PPL bank the actual number of AECs created from the CFL donation program during PPL’s transition cost recovery period.  CFL credits created after the end of the PPL’s transition cost recovery period would either be used for current compliance obligations or for banking purposes.  The petition requests that the Commission approve the Voluntary Alternative Energy Program; approve PPL’s proposal to bank AECs purchased from CEI that are not used for the Voluntary Alternative Energy Program; approve PPL’s proposal to bank AECs created from the CFL program; approve PPL’s proposal to defer banking costs incurred during the cost recovery period as a regulatory asset; approve PPL’s proposal to recover costs incurred for AEPS Act compliance after the cost recovery period on a full and current basis and waive its regulations to the extent necessary. 

On February 7, 2008, OTS filed a letter requesting an extension of time within which to file an answer to the petition.  On February 12, 2008, PPL filed a response to the OTS request for an extension of time, indicating that it did not oppose an extension of time until February 20, 2008.  On February 12, 2008, OCA and the OSBA each filed answers to PPL’s petition as well as notices of intervention and public statements.

OCA’s answer states that OCA supports PPL’s petition but requests that PPL clarify certain provisions.  OCA requests that PPL clarify the proposed cost recovery mechanism because the petition seeks recovery of costs over a twelve month period but will use the banked AECs over a twenty-four month time period.  OCA’s answer also contends that the Commission should not grant PPL a waiver of 52 Pa. Code §54.8 regarding the privacy of customer information.  According to OCA’s answer, the Commission should not under any circumstances authorize the release of customer telephone numbers or historical billing data.  OCA’s answer requests that the Commission not approve the portion of PPL’s petition requesting waiver of 52 Pa. Code §54.8 at this time.

OSBA’s answer states that OSBA is concerned that the voluntary purchase of AECs may constrict the supply of AECs and increase the cost to customers of AECs purchased for use in complying with the AEPS Act.  According to its answer, OSBA is also concerned that in the absence of competitive bidding, PPL has entered into a contract for AECs that will be banked for use in complying with the AEPS Act after the expiration of PPL’s rate cap.  In view of the large rate increase after the expiration of PPL’s rate cap, PPL should acquire AECs at the lowest possible price.  OSBA’s answer alleges that it is also concerned that approving PPL’s petition could set a precedent for acquiring AECs after the rate caps for PPL and other electric distribution companies (EDCs) expire and that the Commission should not approve acquisition of AECs without either competitive bidding or other proof of the reasonableness of the price paid for the AECs.  OSBA’s answer requests the Commission conduct hearings on PPL’s petition.    



On February 12, 2008, the PP&L Industrial Customer Alliance (PPLICA) filed a petition to intervene in this proceeding.  PPLICA’s petition to intervene alleges it is an association of energy intensive commercial and industrial customers receiving electrical service in PPL’s service territory.  On February 15, 2008, Eric Joseph Epstein (Epstein) and the Retail Energy Supply Association (RESA) filed petitions to intervene.  Epstein’s petition to intervene alleges that he is a residential customer of PPL.  RESA’s petition to intervene alleges that it is a non profit trade association of licensed retail energy marketers who advocate the development of retail and wholesale competition in electricity markets and who are licensed to sell electric energy in PPL’s service territory.  All of these petitions to intervene allege that they have an interest in this proceeding that may be directly affected and request that the Commission grant their petitions to intervene.   
OTS filed an answer to the petition on February 20, 2008.  OTS’ answer states that OTS generally supports PPL’s petition.  OTS’ answer questions whether the Commission should grant PPL a waiver of 52 Pa. Code §54.8 regarding the privacy of customer information.  OTS’ answer also questions whether PPL’s method of procuring AECs is the optimal method in terms of the length of the contracts.  OTS’ answer alleges that PPL needs to clarify how it has calculated the number of AECs it expects to bank from this program.  OTS’ answer requests that the Commission address the issues OTS has raised before approving PPL’s petition.

On February 21, 2008, the Richards Energy Group, Inc. (Richards) filed a petition to intervene.  Richards’ petition to intervene alleges that it is a licensed electric generation supplier that provides services to approximately 204 customers who are provided distribution services by PPL.  Richards’ petition to intervene alleges that it has an interest in this proceeding that may be directly affected and requests that the Commission grant its petition to intervene.  
By hearing notice dated February 23, 2009, the Commission scheduled a prehearing conference for this matter on March 26, 2009 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg and assigned the case to me.  I issued a prehearing order on February 25, 2009 directing the parties to file prehearing conference memoranda.

On March 3, 2008, PPL filed answers to the petitions to intervene of RESA, PPLICA and Epstein stating that PPL did not oppose these parties’ intervention to raise relevant issues related to their stated interests in this proceeding.  On March 11, 2008, PPL filed an answer to the petition to intervene of Richards, stating that PPL did not oppose Richards’ intervention to raise relevant issues related to its stated interest in this proceeding.
 On March 21, 2008, Citizens for Pennsylvania’s Future (Penn Future) filed a letter supporting PPL’s petition. 


I conducted the prehearing conference in this case on March 26, 2009 at 10:00 a.m. in Harrisburg as scheduled.  Present were counsel for PPL, OTS, OCA, OSBA, PPLICA, RESA and Richards.  Epstein appeared pro se.  In accordance with my prehearing conference order, dated February 25, 2009, PPL, PPLICA, Richards, RESA, OTS, OCA, OSBA, and Epstein all filed prehearing memoranda.  At the March 26, 2009 prehearing conference, the parties agreed to a litigation schedule.  (N.T. 7-18)

As a result of the prehearing conference, I issued Prehearing Order #2 on March 27, 2009 that established a litigation and briefing schedule for this proceeding.  Also on March 27, 2009, I issued an order granting the petitions to intervene filed by PPLICA, RESA, Richards, and Epstein.  By notice dated March 30, 2009, the Commission scheduled this matter for hearing on June 23, 2009 in Hearing Room 2, Commonwealth Keystone Building.



On April 29, 2009, I received communications from the parties to this proceeding representing that all the parties had reached an agreement in principle settling all the issues in this proceeding and requesting that I suspend the litigation schedule set forth in Prehearing Order #2.  As a result, I issued an order on April 30, 2009 suspending the litigation schedule set forth in Prehearing Order #2 issued March 27, 2009 and cancelling the hearing scheduled for June 23, 2009.



On May 28, 2009, PPL filed a joint petition for settlement signed by counsel for PPL, OTS, OCA and OSBA.  Epstein signed the joint petition for settlement as well.  Attached to the joint petition for settlement as Appendix A are the pro forma tariff sheets implementing the Voluntary Alternative Energy Program.  Attached to the joint petition as Appendices B through F are statements in support of the joint petition for settlement from PPL, OTS, OCA, OSBA, and Epstein.  Also on May 28, 2009, PPLICA filed a letter in non-opposition to the joint petition for settlement.  I have attached true and correct copies of the joint petition for settlement, the statements in support and the letter of non-opposition to this recommended decision.  



PPL served a copy of the joint petition for settlement and attachments on each of the parties and interveners.  I have not received any written comments or objections from any of the parties or interveners opposing the joint settlement petition as of the date of this recommended decision.  



The record in this proceeding closed on May 28, 2009, the date the parties filed the joint petition for settlement.  For the reasons set forth below, I will approve the joint petition for settlement.

DISCUSSION

Commission policy promotes settlements, 52 Pa. Code §5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve precious administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §69.401.

In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Pennsylvania Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Order entered October 4, 2004); Pennsylvania Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. PUC 767 (1991).  For the following reasons, I find that the joint petition for settlement, which is unopposed by any party, is in the public interest.

TERMS OF THE SETTLEMENT



The joint petition for settlement states that PPL, OTS, OCA, OSBA and Epstein (Joint Petitioners) agree that the joint petition for settlement resolves all the issues in this proceeding.  The joint petition for settlement alleges that none of the other parties or interveners objects to the joint petition for settlement.  In addition, the Joint Petitioners assert that RESA, PPLICA, and Richards do not oppose the petition. (Settlement Petition pg. 1)  As of the date of this recommended decision, I have not received any written comments or objections from any of the parties or interveners opposing the joint petition for settlement. 


PPL will offer its residential and small commercial and industrial customers a Voluntary Alternative Energy Program.  Under this program, residential and small commercial and industrial customers will be able to purchase AECs on a voluntary basis to support the development of alternative energy sources.  Under the Voluntary Alternative Energy Program, residential and small commercial and industrial customers will be able to purchase one or more 100 kWh blocks of AECs per month.  The rate under the Voluntary Alternative Energy Program will be $0.025/kWh or $2.50 per 100 kWh block.  Pro forma tariff sheets implementing the Voluntary Alternative Energy Program are attached to the joint settlement petition as Appendix A.  The Joint Petitioners request that the Commission permit PPL to file the tariff sheets contained in Appendix A to become effective on one days notice upon Commission approval of the joint settlement petition.  



Customers are not required to stay in the Voluntary Alternative Energy Program for any set amount of time.  Customers may enter or leave the Voluntary Alternative Energy Program at the end of any monthly billing cycle, upon sixteen days’ notice.  


The AECs for the Voluntary Alternative Energy Program will come from wind sources (Tier I) and from large scale hydropower sources (Tier II).  The wind credits will come from wind sources located in PJM Interconnection LLC (PJM) and will meet the definition of Tier I credits under the AEPS Act.  The hydroelectric credits will be generated from facilities located in PJM and will meet the definition of Tier II credits under the AEPS Act.  



The term of the Voluntary Alternative Energy Program will expire on May 31, 2013.  PPL will not extend the term of the Voluntary Alternative Energy Program without prior Commission approval.  All issues will be open to all parties in the event that PPL makes a filing to extend the Voluntary Alternative Energy Program.  PPL may end the Voluntary Alternative Energy Program upon thirty days’ notice to customers in the event that it cannot obtain enough AECs for the Voluntary Alternative Energy Program.  The Voluntary Alternative Energy Program will be capped at 3.3 million blocks over the term of the program.



PPL will contract with CEI to offer the Voluntary Alternative Energy Program.  PPL will obtain AECs from CEI for the Voluntary Alternative Energy Program.  CEI will assume primary responsibility for marketing the Voluntary Alternative Energy Program with support from PPL.  
CEI will develop promotional materials to market the Voluntary Alternative Energy Program to customers.  The promotional materials will be sent to customers through bill inserts, direct mail and email.  PPL will review all promotional materials prepared by CEI and approve the contents of the materials prior to distribution.  
CEI will set up information tables at local community events in order to promote the Voluntary Alternative Energy Program to customers and to answer questions.  CEI will set up and maintain a toll free telephone number dedicated exclusively for the Voluntary Alternative Energy Program and will create and maintain an internet web page that will allow customers to initiate, discontinue or change services under the program.  PPL will approve the content and format of the web page that CEI will design.  


PPL will provide CEI with limited customer information so that CEI can market the Voluntary Alternative Energy Program to customers.  The information will include the customer names, mailing and service addresses and account numbers.  PPL will not provide a customer’s telephone number, electronic mail address or historic usage data to CEI without prior consent of the customer.  


PPL will not use the AECs supplied under the Voluntary Alternative Energy Program to meet its obligations under the AEPS Act.  PPL will retire all credits used to meet customers’ needs under the Voluntary Alternative Energy Program.  PPL will not seek to recover its incremental costs of the Voluntary Alternative Energy Program in rates, including legal and/or consulting costs.  The Joint Petitioners request that the Commission waive its regulations at 52 Pa. Code §54.187(b) to the extent necessary to implement the Voluntary Alternative Energy Program.


PPL withdraws its request that the Commission approve banking AECs and AECs from the CFL donation program.  Its withdrawal is without prejudice to any position that any of the parties may have advanced in this proceeding and without prejudice to the positions any of the parties may advance in future proceedings.
PUBLIC INTEREST



The terms recited above are in the public interest and balance the interests of PPL, PPL’s customers and the interests of the Joint Petitioners.  The joint petition for settlement will implement the Voluntary Alternative Energy Program that will enable customers to voluntarily support the development of alternative energy resources.  PPL believes that a number of its customers will be interested in supporting the development of alternative energy resources and the Voluntary Alternative Energy Program will offer those customers an easy and convenient method to do so.  Several other electric distribution companies in Pennsylvania already offer similar programs that have been well received by their customers.  Utilities in other states offer voluntary alternative energy programs to their customers as part of an approach to expand development of alternative energy resources.   Encouraging the development of alternative energy resources is in the public interest.  


The Voluntary Alternative Energy Program will also assist in developing alternative energy resources in PJM by expanding the market for AECs.  The Voluntary Alternative Energy Program should promote development of alternative energy services in the short term by providing a source of revenue to help finance alternative energy sources, potentially increasing the availability of AECs in the future.  The joint settlement petition caps the Voluntary Alternative Energy Program at 3.3 million 100 kWh blocks of AECs in order to address the concerns of some of the Joint Petitioners and interveners that voluntary programs could drive up the cost of AECs purchased for AEPS Act compliance or that the Commission will be required to declare force majeure due to lack of available AECs.  Increasing the availability reasonably priced alternative energy credits is in the public interest.



PPL will contract with CEI to offer the Voluntary Alternative Energy Program.  CEI has extensive experience in offering alternative energy products, including voluntary programs such as this one to customers.  CEI has contracted with other public utilities to provide alternative energy products to customers.  CEI’s experience in offering alternative energy products to customers will provide benefits to PPL’s customers that enroll in the Voluntary Alternative Energy Program.  Retaining an entity such as CEI with experience in offering alternative energy products to public utility customers to assist PPL in offering the Voluntary Alternative Energy Program is in the public interest.


PPL will provide CEI with limited customer information so that CEI can market the Voluntary Alternative Energy Program to customers.  This information will include customer names, mailing and service addresses and account numbers.  Consistent with 52 Pa. Code §54.8, PPL will not provide CEI with a customer’s telephone number, email address or historic usage data with the prior consent of the customer.  This provision of the joint petition for settlement will address the concern raised by some of the Joint Petitioners and interveners that PPL’s original proposal did not adequately protect consumers’ privacy.  The provisions of joint petition for settlement that limit the release of a customer’s information to CEI without the consumer’s consent address this concern and are a reasonable balance among the interests of PPL, its customers, the Joint Petitioners and the interveners and is therefore in the public interest.



PPL will not seek to recover its incremental costs of the Voluntary Alternative Energy Program in rates.  This provision of the joint petition for settlement will address the concern raised by some of the Joint Petitioners and interveners that, under PPL’s original proposal, customers could be responsible for paying for the costs of the program through increased rates.  The provisions of joint petition for settlement providing that PPL will not recover costs of the program through rates addresses this concern and are a reasonable balance among the interests of PPL, its customers, the Joint Petitioners and the interveners and is therefore in the public interest.  
PPL will withdraw its request that the Commission approve banking its AECs including the AECs from the CFL program.  This provision of the joint petition for settlement will address concerns raised by some of the Joint Petitioners and interveners.  Some of the parties have argued that PPL should acquire AECs used for compliance with the AEPS Act through a competitive procurement procedure.    Withdrawing the request that the Commission approve banking the AECs eliminates this controversy.  

With regard to withdrawal of the request for Commission approval to bank AECs from the CFL program, PPL states that it has already received Commission approval for the CFL program and already received the AECs for this program.  PPL contends that it is not necessary to obtain Commission approval to bank the AECs from the CFL program.  Withdrawing the request for formal Commission approval to bank these AECs eliminates the controversy raised by one of the parties relating to disposal of the CFLs.  The provisions of joint petition for settlement withdrawing the request to bank AECs addresses the concerns raised by the parties and are a reasonable balance among the interests of PPL, its customers, the Joint Petitioners and the interveners and is therefore in the public interest.
The joint petition for settlement allows for expedited treatment of PPL’s petition.  Prompt resolution of this proceeding will allow PPL to begin the implementation of the Voluntary Alternative Energy Program more quickly than if the matter were fully litigated.  Prompt implementation of the Voluntary Alternative Energy Program will allow development of alternative energy resources and increase the availability of reasonably priced alternative energy credits sooner than if the matter were fully litigated.  The prompt implementation of the Voluntary Alternative Energy Program is therefore in the public interest.   

Approving and adopting the joint settlement petition is also in the public interest because accepting the settlement will avoid the substantial time and expense involved in litigating the proceeding.  Accepting the settlement will negate the need to examine or cross-examine witnesses, prepare main briefs, reply briefs, exceptions and reply exceptions and possibly file appeals.  Avoiding these expenses serves the interests of PPL, the Joint Petitioners, the interveners and PPL’s customers and therefore is in the public interest.

CONDITIONS OF SETTLEMENT



The proposed settlement is conditioned upon the Commission’s approval of the terms and conditions contained in the settlement without modification.  If the Commission modifies the proposed settlement, any Joint Petitioner may elect to withdraw from the proposed settlement and may proceed with litigation.  In the event a party withdraws from the proposed settlement, the proposed settlement shall be of no force and effect.  Any election to withdraw must be made in writing, filed with the Commission and served upon all Joint Petitioners within five business days after the entry of an order modifying the proposed settlement.  The proposed settlement, if approved, shall be considered to have the same force and effect as full litigation of this proceeding.

The proposed settlement is proposed by the Joint Petitioners to settle all issues in this proceeding.  If the Commission does not approve the proposed settlement and the proceeding continues to hearings, the Joint Petitioners reserve their respective rights to present additional testimony, to conduct full cross-examination and to submit briefs, reply briefs, exceptions and replies to exceptions.  The proposed settlement is made without any admission against or prejudice to any position that any Joint Petitioner may adopt in the event of any subsequent litigation in this proceeding or any other proceeding. 



Approval of the proposed settlement is non-precedential.  This proposed settlement may not be cited as precedent in any future proceeding, except to the extent required to effectuate the terms and agreements of the proposed settlement in this and future proceedings involving PPL.  
This proposed settlement is presented only in the context of this proceeding in an effort to resolve the proceeding in a manner that is fair and equitable.  The proposed settlement is the product of compromise.  This proposed settlement is presented without prejudice to any position that any of the parties may have advanced if this proceeding were fully litigated and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings except to the extent necessary to effectuate the terms and conditions of this proposed settlement. 

CONCLUSION

For the reasons set forth above, I find that the proposed settlement is in the public interest.  Accordingly, I recommend that the Commission approve the proposed settlement and that PPL file a tariff supplement as set forth in their proposed compliance tariff attached to the joint petition for settlement as Appendix A to become effective on one day’s notice after the entry of a final Commission Order.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
The joint petition for settlement filed on May 28, 2009 among PPL and the Joint Petitioners is in the public interest and should be approved by the Commission.

ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That PPL Electric Utilities Corporation shall not place into effect the proposed tariff establishing a Voluntary Alternative Energy Program attached to its petition filed January 23, 2008.



2.
That the joint settlement petition among PPL Electric Utilities Corporation, the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate and Eric Joseph Epstein filed on May 28, 2009 in the above-captioned case is hereby approved and adopted.


3.
That PPL Electric Utilities Corporation shall file a tariff supplement as set forth in the proposed revision attached to the joint petition for settlement as Appendix A to become effective on one day’s notice after entry of the final Commission order.



4.
That the Petition of PPL Electric Utilities Corporation for approval of a Voluntary Alternative Energy Program at Docket P-2008-2021398 shall be terminated and marked closed.

Date: June 2, 2009



















David A. Salapa








Administrative Law Judge
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