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HISTORY OF THE PROCEEDING
On October 9, 2008, Maureen Christian (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Respondent”) alleging that Duquesne Light improperly reported her name to a credit reporting agency.  On November 11, 2008, Duquesne Light filed an answer to the formal complaint and requested that the complaint be dismissed.         
A Telephone Hearing Notice dated December 12, 2008 was mailed to the parties scheduling an initial telephonic hearing for Tuesday, February 3, 2009 at 10:00 a.m.  A standard Prehearing Order was issued on December 18, 2008.  The Prehearing Order advised the parties, inter alia, that “[y]ou may lose this case, if you do not take part in this hearing and present evidence on the issues raised.  52 Pa. Code §5.245.”  After the Prehearing Order was issued, Ms. Christian requested an in-person hearing.  Her request was granted and a Corrected Hearing Notice was sent to the parties changing the initial telephonic hearing to an initial in-person hearing on the same date and at the same time as previously scheduled.  The day before the hearing, February 2, 2009, the Presiding ALJ telephoned the parties and the court reporting agency to inform them that a Super Bowl victory parade was scheduled to be held in downtown Pittsburgh on the hearing date, February 3rd, and that a crowd of approximately 250,000 people was expected.  On the morning of February 3rd, at approximately 9:00 a.m., Ms. Christian telephoned the Presiding ALJ to advise that she would not be attending the hearing in person but she would be available by telephone.  
The hearing convened as scheduled.  Ms. Christian participated by telephone and advised that she would be representing herself.  Krysia Kubiak, Esquire, who represented Duquesne Light, appeared in person for the scheduled hearing along with two proposed witnesses, Marie Tamilia and Gary Miller.  The hearing began as scheduled but Ms. Christian voluntarily and purposefully hung up her telephone and ended her participation in the hearing after she had offered testimony and while counsel for Duquesne Light was attempting, unsuccessfully, to cross-examine her.  

After Ms. Christian hung up the telephone, counsel for Duquesne Light made an oral motion to dismiss the complaint.  The motion to dismiss was granted with prejudice.  No briefs were requested.  No exhibits were offered or admitted into the record. The record consists of a 23-page transcript.  The record was closed by an Interim Order Closing the Hearing Record on February 11, 2009.  This decision memorializes the ruling at the hearing granting the motion to dismiss the complaint with prejudice.  
FINDINGS OF FACT

1.
On February 3, 2009, an initial hearing on the formal complaint of Maureen Christian against the Duquesne Light Company commenced as scheduled.  Ms. Christian appeared via telephone and Duquesne Light’s representative and two potential witnesses appeared in person (Tr. 4-5).  

2.
Ms. Christian testified on her own behalf at the hearing but refused to answer cross-examination questions from counsel for Duquesne Light or to obey the instructions of the Presiding ALJ.  Ms. Christian was angry.  She spoke in a loud voice and would not listen to the Presiding ALJ.  She voluntarily and purposefully hung up her telephone and ended her participation in the hearing (Tr. 16-21).     
3.
Ms. Christian failed to provide credible evidence that Duquesne Light improperly reported her name to a credit reporting agency or that information provided by Duquesne Light to a credit reporting agency appears on her credit reports.  Ms. Christian did not offer any credit reports into evidence (Tr. 9-20).  
DISCUSSION


It is important for the Commission or an assigned presiding officer to maintain order in scheduled conferences and hearings.  The Commission’s regulations provide, in pertinent part, as follows: 

(a)
After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will:

(1)
Be deemed to have waived the opportunity to participate in the conference or hearing.

*
*
*
(c)
If the Commission or a presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner.  

52 Pa. Code §5.245(a)(1) & (c).


The Public Utility Code, 66 Pa. C.S. §101 et seq., provides as follows:

 (f) ACTIONS OF PARTIES AND COUNSEL.-- Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused, unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination. If the actions of a party or counsel in a proceeding shall be determined by the commission, after due notice and opportunity for hearing, to be obstructive to the orderly conduct of the proceeding and inimical to the public interest, the commission may reject or dismiss any rule or order in any manner proposed by the offending party or counsel, and, with respect to counsel, may bar further participation by him in any proceedings before the commission. 
  66 Pa. C.S. §332(f).


Ms. Christian’s actions and conduct during the initial hearing on February 3, 2009 obstructed the orderly conduct of the proceeding and were inimical to the public interest.  See 52 Pa. Code §5.245(c).  She refused to answer cross-examination questions from counsel for Duquesne Light or to obey the instructions of the Presiding ALJ.  Ms. Christian was angry.  She spoke in a loud voice and would not listen to the Presiding ALJ.  She voluntarily and purposefully hung up her telephone and ended her participation in the hearing.  Tr. 16-21.  After Ms. Christian ended her participation in the hearing, counsel for Duquesne Light made an oral motion to dismiss the complaint.  The undersigned concluded that Ms. Christian’s actions and conduct at the administrative hearing warranted dismissal of her formal complaint pursuant to 52 Pa. Code §5.245(c) and granted the motion.     


 The Office of Administrative Law Judge scheduled an initial telephonic hearing on Ms. Christian’s complaint and then rescheduled it as an in-person hearing at Ms. Christian’s request, requiring the Office of Administrative Law Judge to send out a Corrected Hearing Notice.  Further accommodations were made for Ms. Christian on the day of the hearing.  Ms. Christian was permitted to participate in the initial hearing by telephone, despite the fact that the initial hearing was changed from a telephonic hearing to an in-person hearing at her request.  The representative for Duquesne Light and two proposed witnesses for Duquesne Light obeyed the Corrected Hearing Notice and appeared in-person for the hearing.  In addition, the Commission had a court stenographer appear for the hearing to take a stenographic record of the proceeding.     


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.
Ms. Christian was afforded an opportunity to have a full hearing on her complaint.  She testified on her own behalf and then ceased to cooperate.  She would not obey the instructions of the Presiding ALJ or answer cross-examination questions, and voluntarily chose to end her telephonic participation in the hearing.  As the party seeking affirmative relief from the Commission, Ms. Christian bears the burden of proof.  66 Pa. C.S. §332(a).  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  
             Ms. Christian claims in her complaint that Duquesne Light improperly reported information concerning her Duquesne Light account to a credit reporting agency but she failed to identify the credit reporting agency in her testimony or to provide any documentary evidence in the form of an exhibit.  Ms. Christian has failed to meet her burden of proof.  In addition, because she voluntarily chose to end her telephonic participation in the hearing, she has waived the opportunity to participate in the hearing and this case must be dismissed with prejudice because of Ms. Christian’s actions and conduct at the hearing and because she failed to meet the burden of proof.  66 Pa. C.S. §332(a) & (f), and 52 Pa. Code §5.245(a) & (c).        
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
The due process rights of Complainant have been fully protected in this proceeding.



3.
By failing to appear and proffer any evidence to support this complaint, Complainant has failed to meet her burden of proving that she is entitled to the relief she seeks from the Commission.  66 Pa. C.S. §332(a).



4.
Complainant’s actions and conduct during the initial hearing on February 3, 2009 obstructed the orderly conduct of the proceeding and were inimical to the public interest.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of the Respondent, Duquesne Light Company, to dismiss the formal complaint of Maureen Christian filed at Docket No. C-2008-2069052 is granted.

2.
That the complaint filed by Maureen Christian against Duquesne Light Company at Docket No. C-2008-2069052 is dismissed with prejudice.
Dated:  April 21, 2009
_________________________






Mark A. Hoyer





Administrative Law Judge
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