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HISTORY OF THE PROCEEDING

On August 20, 2008, Ralph A. Young (Mr. Young or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, the Company or Respondent).  Mr. Young alleged that Respondent notified him in writing that, from February 23, 2005 to September 7, 2007, the electric meter at his address had not been recording properly the electricity used at that address.  He asserts that PPL has already deducted 10%, or $104.00, from his make-up bill of $1,045.63, and requests that Respondent deduct another 40% from that amount because the problem was caused by PPL’s faulty meter and the Company taking so long to discover the problem.  On September 17, 2008, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint.
This case appears to be an appeal of an informal decision issued on or about July 10, 2008, by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2300373, which held that the Company has the right to bill for un-metered service that resulted from equipment failure. 
An Initial Telephone Hearing Notice dated October 27, 2008, advised the parties that an initial telephonic hearing was scheduled for December 2, 2008, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.
A Prehearing Order was issued on November 20, 2008, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of one (1) proposed exhibit for possible use at the hearing.
The telephone hearing convened as scheduled on Tuesday, December 2, 2008, at 10:00 a.m. 
  Ralph A. Young appeared again pro se.  Kimberly G. Krupka, Esq., represented the Respondent which sponsored one exhibit and presented the testimony of Rhonda Wenrich, who is a customer service supervisor for Respondent.  During the hearing, I requested that Respondent provide a late filed exhibit with additional information regarding Mr. Young’s account history by Friday, December 5, 2008.  I instructed the Complainant that he had until December 15, 2008 to inform me in writing if he had any objections to the admission of PPL’s late filed exhibit into the record.  Respondent submitted what was marked PPL Exhibit 2 on December 4, 2008.   No objections having been received, PPL’s Exhibits 1 and 2 were admitted into the record in this case.  The record closed on December 16, 2008.
FINDINGS OF FACT

1.
The Complainant is Ralph A. Young, who receives electric services from PPL Electric Utilities Corporation at 15 Georgetown Lane, Milton, PA 17847 (service address).

2. Respondent is PPL Electric Utilities Corporation.
3.
Mr. Young is a tenant at the service address and resides there with his wife and his son.
4.
The service address is a three-bedroom, one-and-a-half-bath residence heated with gas.
5.
From 2005 to 2007, the service address had only one air condition unit in its living room.
6.
Complainant and his family moved to the service address from the West Coast in February of 2005. 

7.
From March of 2005 to September of 2007, the amount Complainant was charged by PPL fluctuated from month to month.  On some months his bills went down to as little as $8.00, while on other months his bills went as high as $59.00.
8.
From March of 2005 to December of 2007, the meter at the service address reported to the Company Mr. Young’s monthly electricity usage as follows:
	2005
	kWh
	2006
	kWh
	2007
	kWh

	---
	---
	01/17/2006
	227
	01/16/2007
	61

	---
	---
	02/14/2006
	121
	02/13/2007
	247

	03/17/2005
	342
	03/16/2006
	143
	03/15/2007
	199

	 04/18/2005
	281
	04/17/2006
	65
	04/16/2007
	74

	05/17/2005
	223
	05/16/2006
	7
	05/15/2007
	5

	06/16/2005
	398
	06/15/2006
	0
	06/14/2007
	0

	07/18/2008
	370
	07/17/2006
	0
	07/16/2007
	0

	08/16/2005
	125
	08/15/2006
	0
	08/14/2007
	0

	09/15/2005
	180
	09/15/2006
	0
	09/21/2007
	12414 


	10/17/2005
	57
	10/16/2006
	10
	10/15/2007
	745

	11/15/2005
	187
	11/14/2006
	38
	11/13/2007
	402

	12/15/2005
	227
	12/14/2006
	60
	12/17/2007
	464

	
	
	
	
	
	


PPL Exhibit 2.
9.
Complainant did not contact the Respondent to inquire as to why his bills were so low on the months when his electric bill was approximately $8.00. 
10.
The approximate $8.00 bills in Mr. Young’s account history reflected solely the customer charge and did not show any kWh used.
11.
Mr. Young paid the monthly bills regularly and in full as they were sent to him.  

12.
PPL has a policy of contacting the customer after three consecutive zero billing to determine why the usage has decreased.
13.
PPL followed this policy with Mr. Young after noticing that his meter had reported zero (0) kWh used at his residence in June, July and August of 2007.
14.
On August 28, 2007, a PPL’s customer service representative working on a stopped module work flow management order was unable to determine if the meter had stopped.  PPL sent the Complainant a computer generated contact letter.  PPL Exhibit 1.

15.
On August 31, 2007, Mr. Young contacted the Company confirming that service was being used at the service address.  Respondent issued an order to change Mr. Young's meter and determine if rebilling was needed.  PPL Exhibit 1.

16.
On September 7, 2007, the Company removed meter #85923051 with a reading of 16,378 and installed a new meter. PPL Exhibit 1.
17.
Respondent determined that the kWh dials on the removed meter were accurately recording usage, but the reading was not being communicated electronically due to a malfunctioning automatic meter reading (AMR) device.  PPL Exhibit 1.
18.
PPL rebilled Mr. Young for 12,188 kWh based on the kWh registered on the mechanical dials of the old meter from February 13, 2005 to September 9, 2007.  PPL Exhibit 2.
19.
On September 18, 2007, PPL issued a make-up bill to Mr. Young charging him $1,045.63 for 12,188 kWh of previously unbilled service.  

20.
PPL never asked Complainant to pay the entire $1,045.63 immediately or in one lump sum.

21.
PPL did not charge him any late fees or interest on the $1,045.63 amount.

22.
PPL never threatened to terminate his electric power.

23.
PPL offered Mr. Young a payment arrangement asking him how much he could afford to pay each month toward the balance for previously unbilled utility service.  Mr. Young suggested that he could pay $25.00 per month toward the make-up amount.  
24.
PPL accepted his suggestion and established a payment arrangement which required Complainant to make a one-time payment of $67.00 by October 12, 2007, and then pay his current bill, plus $25.00 per month for the next 40 months.  PPL Exhibit 1.
25.
Since the last meter was installed Complainant has not received any bills that were as low as $8.00.  PPL Exhibit 2.
26.
His average bill is approximately $45.00 per month now.  PPL Exhibit 2.
27.
This case is an appeal of an informal decision issued on or about July 10, 2008, by the BCS, BCS Case No. 2300373, which held that the Company has the right to bill for un-metered service that resulted from equipment failure and memorialized PPL’s offer to reduce the amount Complainant owed by 10%, or $104.00.  PPL Exhibit 1.
28.
On August 20, 2008, a $104.00 credit was applied against the balance in Complainant’s account with PPL.  PPL Exhibit 2.
29.
PPL Exhibit 1 contains copies of summaries of two investigations that PPL conducted following the filing of the BCS informal complaint and the present formal Complaint, along with a copy of the BCS determination in BCS Case No. 2300373.  

30.
PPL Exhibit 2 is the account activity statement for Mr. Young.
DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  66 Pa. C.S. § 332(a); Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984). 

In this case the Complainant is disputing a $1,045.63 make-up bill that he received from PPL in September of 2007.  During the hearing, Mr. Young testified that his family moved to the service address from the West Coast in February of 2005.  He testified that at the time of the move he had no idea how high or how low his electricity bill would be in Pennsylvania.  From March of 2005 to September of 2007, Complainant received monthly bills, with the billing amount fluctuating from month to month.  On some months his bills went down to as little as $8.00, while on other months his bills went as high as $59.00.  Mr. Young paid the monthly bills regularly and in full as they were sent to him.  On the months when his electric bill was approximately $8.00, Complainant did not contact the Respondent to inquire as to why his bills were so low.  He testified that he did not look at the bills carefully enough to see how many, if any, kWh he was being charged for each month.  With regard to the PPL bills which showed only a charge of approximately $8.00, Mr. Young explained that, with his son in school all day, and his wife working ten hours a day, he did not think he was using much electricity, and had thought that the bills reflected the correct usage.  
Respondent’s witness testified that the approximate $8.00 bills in Mr. Young’s account history reflected the customer charge and did not show any kWh used.  From February 2005 to September 2007, Mr. Young received seven (7) such bills in June, July, August and September of 2006, and June, July and August of 2007.  Respondent’s witness testified that the three consecutive bills showing no electricity usage at the service address in 2007 raised a red flag for PPL to check the meter that serviced Mr. Young’s residence.  On August 28, 2007, a PPL’s customer service representative working on a stopped module work flow management order was unable to determine if the meter at the service address had stopped.  PPL sent the Complainant a computer generated contact letter.  PPL Exhibit 1.  On August 31, 2007, Mr. Young contacted the Company confirming that service was being used at the service address.  Respondent issued an order to change Mr. Young’s meter and determine if rebilling was needed. PPL Exhibit 1.  On September 7, 2007, the Company removed the old meter (#85923051) with a reading of 16,378 and installed a new meter.  
Every PPL customer has a meter with two components, one is the mechanical dials which record the usage, and the other is an electronic mechanism, or the AMR device, that sends the reading to the Company.  Upon removal of the old meter, the Company determined that Mr. Young’s electronic mechanism, or the AMR device, had stopped sending to the Company the electronic readings while the mechanical dials continued to record the usage correctly.  PPL used the 16,378 reading from the dials to issue the make-up bill to Mr. Young.  The Company took the difference between the 4,190 module reading that he was already billed for, and the actual manual dials reading of 16,378, and billed Mr. Young for 12,188 kWh.
On September 18, 2007, Respondent notified Mr. Young in writing that, from approximately February 23, 2005 to September 7, 2007, the electric meter at his address had not been reporting properly the electricity used at the service address.   PPL rebilled him in the amount of $1,045.63 for prior unbilled service, and has already reduced the rebilled amount by 10%, or $104.00.  
I note that the Complainant is not disputing Respondent’s calculation of the number of kWh for which he was rebilled, or the calculation of the dollar amount charged in the make-up bill.  Instead, Complainant maintains that the make-up bill resulted solely from PPL’s faulty meter and the Company’s failure to detect the problem sooner.  While Mr. Young does not dispute that he did use electricity during the seven months when the meter that serviced his residence reported zero kWh used, he claims that PPL should be held equally responsible for the make-up bill.  He requests that Respondent deduct another 40% from the make-up bill in addition to the 10% already deducted on August 20, 2008. 
Title 52 of the Pennsylvania Code, section 56.14 allows a utility to render a make-up bill for previously unbilled utility service resulting from meter failure.   In particular, Section 56.14 states:


When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $ 50:

(1) The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.
(2) The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:


(i) The period during which the excess amount accrued.
(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.
52 Pa. Code § 56.14.  Respondent provided convincing testimony and evidence that the make-up bill of $1,045.63 was for unbilled utility service resulting from the failure of the AMR module in Complainant’s meter during a period of approximately 32 months.  The make-up bill exceeds any of Mr. Young’s estimated or actual bills by far more than 50% and is more than $50.  Pursuant to the provisions of Section 56.14, upon determination that rebilling was necessary and the calculation of the make-up bill, Respondent offered Mr. Young a payment arrangement.  PPL first asked him how much he could afford to pay each month and Mr. Young suggested that he could pay $25.00 per month toward the rebilled amount.  PPL accepted his suggestion and established a payment arrangement which required Complainant to make a one-time payment of $67.00 by October 12, 2007, and then pay his current bill, plus $25.00 per month for the next 40 months.  PPL Exhibit 1.  I find that PPL has complied with the provisions of the Public Utility Code, 52 Pa. Code § 56.14, and that Complainant is not entitled to any additional deductions on his make-up bill.

Complainant questioned the amount of time PPL took in detecting the malfunctioning meter.   PPL’s witness, Ms. Wenrich, explained that, according to current Company policy, three consecutive months with zero usage will raise a “red flag” for PPL to contact by phone or in writing the customer and investigate if any electricity is being used at the service address.   When questioned as to why the Company had not been alerted of the malfunctioning AMR device after it had reported zero kWh used for four (4) consecutive months in the summer of 2006 (June, July, August, September of 2006), PPL witness testified that the above-mentioned policy is made possible through the use of a new computer system which alerts the Company whenever a customer has three consecutive months with no reported kWh.  According to Ms. Wenrich, Respondent did not have this computer system in place in 2006.  I do not find Respondent’s argument persuasive.  While Ms. Wenrich testified that the new computer system was not in place in 2006, she did not make the same statement with regard to the Company policy addressing instances of zero kWh reported in consecutive months.  And if the current Company policy, or one with a similar effect, was in place in 2006, then PPL should have been alerted in 2006 of the malfunctioning AMR device in Mr. Young’s meter, and should have addressed the problem in a timely fashion.   

Pursuant to 66 Pa. Code § 1501, “every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .”  66 Pa. Code § 1501.  Although failure to comply with its own company policy in and of itself does not constitute a violation of the Commission’s statute, regulations, orders or the Company’s own tariff, I find that in this case, PPL’s failure to notice and investigate the four monthly bills showing zero kWh in 2006 constitutes a violation of a public utility’s duty to provide service
 and facilities which are adequate, efficient, safe, and reasonable.   

Section 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S. §3301(a) and (b), authorizes the Commission to impose a maximum civil penalty of $ 1,000.00 per day for violations of the statute, regulations and orders. 
  

Upon review of the record in this case, I find that the conduct at issue did not involve willful fraud or misinterpretation on the part of the Respondent.   The resulting consequences of PPL’s action were not of a serious nature.  There was no personal or property damage resulting from PPL’s malfunctioning equipment and the use of a new computer system which alerts the Company whenever a customer has three consecutive months with no reported kWh indicates that the Company has made efforts to modify internal practices and procedures to address the conduct at issue.   PPL replaced the malfunctioning equipment as soon as it was detected, and the record in this case does not support a contention that there were other PPL customers affected by the Company’s conduct.  In addition, PPL’s failure to detect malfunctioning equipment for approximately 32 months was not intentional.  Respondent’s compliance history is satisfactory and there was no Commission investigation conducted in this case.  In view of these mitigating factors and the fact that PPL has voluntarily reduced Complainant’s make-up bill by 10%, I find that no civil penalty is necessary in this case.



For the reasons stated above, I conclude that Complainant has failed to carry his burden of proving by preponderance of the evidence that he is entitled to an additional 40% reduction of his make-up bill, but has carried his burden of proving that Respondent violated 66 Pa. C.S. § 1501 by failing to provide service and facilities which are adequate, efficient, safe, and reasonable.   
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
Title 52 of the Pennsylvania Code, section 56.14 allows a utility to render a make-up bill for previously unbilled utility service resulting from meter failure.  52 Pa. Code §56.14.

4.
The Complainant has not met his burden of proving that he is entitled to a reduced make-up bill.  66 Pa. C.S. §332(a).


5.
A public utility is charged with providing service and facilities which are adequate, efficient, safe, and reasonable.

6.
Complainant has carried his burden of proving that Respondent violated 66 Pa. C.S. § 1501 by failing to provide service and facilities which are adequate, efficient, safe, and reasonable.   
7.
Section 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S. §3301(a) and (b), authorizes the Commission to impose a maximum civil penalty of $ 1,000.00 per day for violations of the statute, regulations and orders.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Ralph A. Young against PPL Electric Utilities Corporation at Docket No. F-2008-2059977 is denied, in part, with regard to his request for a reduction of his make-up bill.
2. That the complaint of Ralph A. Young against PPL Electric Utilities Corporation at Docket No. F-2008-2059977 is sustained, in part, with regard to his claim that PPL Electric Utilities Corporation failed to provide service and facilities which are adequate, efficient, safe, and reasonable.   
3. That no civil penalty shall be imposed against PPL Electric Utilities Corporation at this time.

4. That the record at Docket No. F-2008-2059977 is marked closed.

Date:
May 27, 2008
______________________________



Eranda Vero



Special Agent
� The hearing on October 24, 2008, was recorded on tape, no court reporter being present.


�  The 12,414 kWh indicate the make-up bill that Respondent issued to Mr. Young in September of 2007.  The Company took the difference between the 4,190 module reading that he was already billed for, and the actual manual dials reading of 16,378, and billed Mr. Young for 12,188 kWh used.


� Also, the statutory definition of "service" is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  Pursuant to 66 Pa. C.S. § 102, 


"Service" used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots. 


 66 Pa. C.S. § 102. 





� Section 3301 does not set out the factors that must be considered in determining the amount of a civil penalty within the range of zero dollars to one thousand dollars per day.  Nevertheless, in 52 Pa. Code §69.1201 the Commission has adopted  the following standards that must be applied when imposing a civil penalty for violations of Commission directives and regulations:


 (1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.��(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.��(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.��(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.��(5) The number of customers affected and the duration of the violation.��(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.��(7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.��(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.��(9) Past Commission decisions in similar situations.��(10) Other relevant factors.


�52 Pa. Code § 69.1201(c).  See also Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000).
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