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OPINION AND ORDER

BY THE COMMISSION:


Before us for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell denying the Petition to Intervene of Lehman Township and dismissing the Protest filed by the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy.  No exceptions were filed.  However, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), we have exercised our right to review the decision.  For the reasons set forth below, we modify the ALJ’s Initial Decision.
History of the Proceeding


On January 6, 2009, PPL Electric Utilities Corporation (PPL) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties.  In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission Regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



Two public input hearings were held on March 20, 2009, in the Saw Creek Estates area.  By Order issued February 25, 2009, PPL was directed to arrange for publication of advertisements in two newspapers of general circulation once per week for two consecutive weeks prior to the date of the public input hearing.



Two late-filed pleadings were received:  (1) the Petition to Intervene of Lehman Township, dated March 6, 2009 (Petition); and (2) the Protest of the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy, received March 27, 2009 (Protest).  In the Initial Decision issued April 24, 2009, the ALJ denied Lehman’s Township’s Petition and dismissed the Protest of the Lackawanna Valley River Corridor Association and the Lackawanna Valley Conservancy (collectively, Association) on the basis that the Petition and the Protest were late-filed.   
Discussion


The ALJ made nine Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless, expressly or by necessary implication, they are modified or reversed by this Opinion and Order.


We agree with the ALJ’s Initial Decision insofar as it denied the Petition filed by Lehman Township.  However, although the Initial Decision is well-reasoned, in this particular case, we disagree with dismissing the Protest of the Association.  As the ALJ noted, allowance of intervention is a matter within the discretion of the Commission.  For the reasons stated below, we will err on the side of leniency and allow the intervention of the Association.



PPL filed the instant Application on January 6, 2009, followed by thirteen additional applications for eminent domain authority over specific properties on January 28, 2009.  The ALJ’s Prehearing Order of January 12, 2009 established a February 27, 2009 deadline for the filing of interventions.  Findings of Fact Nos. 3-4.  The Prehearing Order was served on various potential parties using PPL’s service list of January 6, 2009.  According to this service list, Lehman Township was served with a copy of the Prehearing Order, but the Association was not.


Notice of the Application and the February 27, 2009 deadline for interventions was published in the Pennsylvania Bulletin on January 17, 2009.  I.D. at 12.   Publication of a notice in the Pennsylvania Bulletin is legally sufficient to establish constructive notice of a proceeding.  PPL also was directed to publish two notices of the March 20, 2009 public input hearing in local newspapers beginning two weeks before the hearing.  I.D. at 4.  The first notice would have been published on or about March 6, 2009, after the deadline for interventions had passed.  The Association’s Protest was filed March 27, 2009.  It is reasonable to assume that the Association became aware of the formal application proceeding through these notices and related articles in the media, as opposed to notice in the Pennsylvania Bulletin.  We also note that the Association filed its Protest within a reasonable amount of time following the public input hearing.


There is no indication in the ALJ’s Initial Decision that PPL objected to the Association’s Protest on the grounds that it was late-filed.  The late-filed intervention therefore was unopposed.  As the ALJ determined, if timely filed, the Association likely would have been deemed to have met the standing requirement of 52 Pa. Code § 5.72.  Moreover, granting the intervention would not have changed the nature of the proceeding from unopposed to protested; granting the intervention would not have delayed the orderly progress of the case; and granting the intervention would not have shifted the burden of proof.  I.D. at 12-13. 


Based upon the circumstances of this case, we shall exercise our discretion and admit the late-filed intervention of the Association.  52 Pa. Code § 1.2(c).  Unfortunately, two months have passed since the filing of the Protest.  For that reason, the Association’s intervention should be granted on the condition that it must accept the record and the procedural schedule as it finds it.  Currently, direct testimony of parties other than PPL is due on June 29, 2009.  We shall direct that PPL serve a copy of all discovery responses on the Association upon receipt of this Opinion and Order to facilitate the preparation of any direct testimony that the Association may wish to submit; 
THEREFORE, 
IT IS ORDERED:

1.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is modified consistent with this Opinion and Order.
2.
That the Protest filed by the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy is granted.  
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BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 28, 2009
ORDER ENTERED:  June 12, 2009
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