BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Melissa I. Dangler,




:


Hair It Is





:

v. :

C-2009-2088065

:

PPL Electric Utilities Corporation
 

:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING
This decision dismisses a complaint Melissa I. Dangler (“Complainant”) filed on February 2, 2009 with the Pennsylvania Public Utility Commission (“Commission”) concerning her commercial electric service account with PPL Electric Utilities Corporation (“Respondent” or “PPL”).  Complainant alleged Respondent’s billing practice, to bill customers for service that was available but not used, was unethical and unfair.  Complainant sought adjustment of previous bills and a refund of overpayments.  Respondent answered the complaint on February 16, 2009.   

By Telephone Hearing Notice dated March 18, 2009, the Office of Administrative Law Judge notified the parties an initial telephonic hearing in this case was scheduled for Tuesday, April 21, 2009 at 10:00 a.m.  On March 20, 2009, the undersigned issued a Prehearing Order setting forth the date and time of the scheduled hearing.  
The undersigned convened the hearing as scheduled.  Complainant appeared pro se.  Kimberly G. Krupka, Esquire, represented Respondent and sponsored five exhibits, which exhibits were admitted into the record.  Neither party filed a brief.  The hearing record consists of a seventy-four (74) page transcript made at the time of the proceedings.  On May 12, 2009, the hearing record closed upon the issuance of the Interim Order Closing the Hearing Record by the presiding officer.  
FINDINGS OF FACT

1.
Complainant, Melissa I. Dangler, operates a hair salon business, d/b/a Hair It Is, at 145 Mickley Road, Suite 3, Whitehall, Pennsylvania 18052.  (Tr. 17, 18, 26).
2.
Respondent, PPL Electric Utilities Corporation, has provided commercial electric service at the GS-3 rate under Complainant’s name at her place of business since October 13, 2008.  (Tr. 17, 26, 49-51; PPL Exhibits 1 & 2).
3. 
Complainant became a commercial customer of Respondent when she purchased the business, Hair It Is, as a sole proprietor in October, 2008 and called to open a commercial account with PPL on September 30, 2008.  (Tr. 18, 19, 28, 52; PPL Exhibits 1 & 3).
4.
Complainant purchased the business and continued to operate the business where the previous owner/tenant operated the business for approximately fifteen years.  (Tr. 19, 37, 41).
5.
When Complainant received her first account statement from Respondent in November 2008 for approximately $350.00, her father called Respondent to inquire why the amount due was more than three times the expected monthly bill.  (Tr. 18-22, 33-35, 39).
6.
The previous owner/tenant showed Complainant all of the monthly billing statements received from Respondent over the previous few years, which monthly totals were usually less than $80.00 each month.  (Tr. 18-21, 37-38).
7.
Prior to November 2008, Complainant was not aware or notified by either the previous owner/tenant or by the landlord that her leased space had a GS-3 (aka, three-phase service) connection coming into the building and going only to Complainant’s rented space.  (Tr. 22, 41, 42).

8.
Complainant does not contest the amount of electricity used as recorded on her account with Respondent and has remained current on all monthly charges.  (Tr. 25).
9.
Since Complainant filed the formal complaint herein, Complainant’s landlord has re-wired the electrical connection to the rented premises and is installing a single-phase service connection.  (Tr. 22-24, 41-43).
10.
When Complainant called Respondent in September 2008 to establish service, Respondent did not inquire with prospective consumers about what phase service was required nor did Respondent notify prospective consumers concerning what phase service was currently in place at the subject premises or would be charged to the new account.  (Tr. 56-59, 63).
11.
As of April 2009, Respondent’s new connect process was changing in order to require customer representatives to notify new customers what rate would be applied to the new account, and to send a letter to the new customer stating what the new rate would be.  (Tr. 59, 63).

12.
On February 2, 2009, Complainant filed a formal complaint against Respondent requesting a bill adjustment and repayment of overcharges because she’s been charged for electric service she didn’t need.  (Tr. 24, 44-45).
13.
The number of transformers coming into a structure is the information Respondent uses to determine the appropriate rate schedule to charge a new customer.  (Tr. 61).


14.
In September 2008, the only way for a new customer to know whether a premises uses single phase or three phase service would be if the new customer directly asked the company or if the new customer waited until the first account statement arrived.  (Tr. 62, 63).
15.
 On March 31, 2007, Respondent filed with the Commission a request for a base rate change, to become effective on January 1, 2008.  (Tr. 65, 68).
16.
“GS-3 service” refers to three-phase 120/240 volt service with three overhead conductors supplying 120 to 480 volts of power to three transformers in the premises.  “GS-1 service” refers to a smaller service with a single line overhead conductor supplying power to a single transformer coming into the premises.  (Tr. 51, 52, 55, 66; PPL Exhibits 4 & 5).

17.
The GS-3 service is more expensive and costly to Respondent to operate and maintain than the GS-1 service, even if a GS-3 customer does not use anything, due to the cost of standing capital investment and the maintenance of the GS-3 lines.  (Tr. 66-69).
DISCUSSION



As the party seeking the intervention of this Commission, Complainant has the burden of proving Respondent violated the provisions of the Public Utility Code or this Commission’s regulations in some fashion.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992) , and is met by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires public utility rates to be just and reasonable and in conformity with the Commission’s orders and regulations.  Where a customer is heard to complain about an existing rate or charge included in its approved tariff, there is a strong presumption the pre-existing Commission-approved rate is just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).  In this matter, what is at issue is the reasonableness of the application of the tariff rate as Respondent interpreted and applied it to Complainant’s situation.  Therefore, the section that applies and which is determinative to resolving this matter is Section 1501
, and the issue is whether PPL Electric interpreted and applied the approved tariff in a manner that provided Complainant with adequate, efficient, safe, and reasonable service.


Complainant filed a formal complaint with the Commission opposing the rate schedule cited in Respondent’s tariff and the formal complaint was filed after this tariff schedule went into effect on January 1, 2008.  In other words, the billing schedule applied by Respondent and opposed by Complainant is a pre-existing rate approved by the Commission. 



Complainant and her witness testified they researched the electric service history for the rental space and the business before Complainant bought the hair salon business.  They contend there was no reason for them to suspect Respondent’s cost structure had changed in the last tariff and that, upon setting up a new account, Complainant would be charged at a significantly higher rate than the previous salon owner.  They were unaware, as untrained people, the service provided to the rental space was three-phase, not single phase, service, and point out that Complainant’s landlord was unaware also that the electric service provided to that rental space differed from the other units in the building.  Lastly, they contend Respondent’s personnel should have told them what phase service would be charged to Complainant when Complainant called to establish new service in her name.  Complainant contends the Commission should order Respondent to adjust her bills to reflect the electrical service she used, not what she possibly could have used.


Respondent’s personnel admitted in September 2008 they did not advise new customers orally or in writing what type or class of service would be supplied and, therefore, charged to the new customer upon establishment of new service.  Since that time, Respondent changed its practices and now routinely advises new customers in writing what type of service would be provided.  However, Respondent insists its tariff and the Commission’s rules did not, and do not, require it to notify new customers about the applied tariff rate.  Lastly, Respondent argues it was correct to charge Complainant for three-phase service because three-phase service is available for use regardless of whether Complainant chooses to use the service.  The three-phase rate structure was requested, and later approved by the Commission, because Respondent incurs significant costs to ensure three-phase service is available to those customers who have such service.  Lastly, Respondent argues it is obligated to follow its own tariff and it was correct to charge the GS-3 rate on Complainant’s account because she receives three-phase service connected after January 1, 2008.  
While the undersigned is sympathetic to Complainant’s circumstances, the testimony and evidence presented does not demonstrate the utility company failed to provide Complainant with adequate, efficient, safe, and reasonable service pursuant to its approved tariff.  Although Respondent changed its business practice to now require customer representatives to inform new customers what will be the applied tariff rate, the approved tariff and Commission rules in effect at the time of these events in 2008 did not require the utility company to so inform new customers.  Therefore, the burden was on Complainant to proactively ask the company what rate schedule would be applied, and to not rely upon the previous owner’s electric bills.  Complainant has failed to meet her burden of proof.  The Commission-approved tariff is just and reasonable, and Respondent’s application of its tariff to Complainant is also just and reasonable.  See 66 Pa. C.S. §316.  Accordingly, the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
Complainant failed to meet her burden of proving she is entitled to relief.  66 Pa. C.S.A. §332(a).


3.
Respondent was correct to apply the three-phase electric service rate specified under its tariff to Complainant’s account.
ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint filed at Melissa I. Dangler, Hair It Is, versus PPL Electric Utilities Corporation at Docket No. C-2009-2088065 is dismissed.

Dated: June 2, 2009

_________________________






Katrina L. Dunderdale





Administrative Law Judge

� 	“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa. C.S.A. §1501.
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