BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

John W. Allen
fillin "Complainant's name" \d "":



:


v.
:
C-2009-2085519


:fillin "Docket No." \d ""
Columbia Gas of Pennsylvania, Inc. 
:

INITIAL DECISION

Before

Kandace F. Melillo
Administrative Law Judge
HISTORY OF THE PROCEEDING
On January 14, 2009, John W. Allen (Complainant or Mr. Allen) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia, the Company or Respondent).  The Complaint alleged that Columbia had been overestimating his usage in its bimonthly estimates and that this had caused his gas bills to be unreasonably high.  As relief, Complainant requested that Columbia be required to cease estimating usage, correct past overcharges, and reflect only actual usage each month.

On February 3, 2009, Columbia filed an Answer which acknowledged that Complainant’s bills were estimated bimonthly but which denied that these estimates were excessive.  It averred that the bills exhibited a consistent pattern of consumption reflective of normal summer and winter usage levels and that, in any event, the estimated readings were self-correcting as Respondent obtained an actual meter reading every other month.  It further indicated that Complainant had the option of reading the meter during the alternate months when estimated meter readings were scheduled and submitting the results to Columbia.   
By a Telephone Hearing Notice dated March 25, 2009, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for Wednesday, April 29, 2009, at 10:00 a.m.  I was assigned by the Commission to preside in this matter and render a decision.

On March 27, 2009, I issued a Prehearing Order which, inter alia, notified the Complainant that he must be available to be called at the time of the hearing and provide a valid contact number or his case would be dismissed.
On April 21, 2009, I received a faxed letter request for a continuance from Mr. Allen, indicating that he needed additional hearing preparation time due to family and work obligations.  He requested that the hearing be rescheduled for a Tuesday, Wednesday or Friday during the morning hours, so that it would not conflict with his work schedule.  Columbia’s counsel had no objection to the continuance request and it was granted, by Order dated April 22, 2009.

By a Hearing Reschedule Notice dated April 27, 2009, the parties were notified that the Initial Telephonic Hearing had been rescheduled for Tuesday, June 2, 2009, at 10:00 a.m.  The Hearing Notice indicated the telephone numbers at which the parties would be contacted for the hearing at the designated time, and indicated that telephone contact number changes must be provided to me at least seven (7) days prior to the hearing date.  I received no notice prior to the hearing of any change in the Complainant’s contact number.  I also received no information that the Hearing Reschedule Notice was returned as undeliverable.

Prior to the hearing, Respondent provided three (3) copies of five (5) pre-marked proposed exhibits (Columbia Exhibits 1 through 5) for possible use at the hearing.  Complainant did not submit any exhibits.  
No requests for continuances with respect to the rescheduled June 2, 2009 hearing were received and none were granted.  I received no notice that the Complaint had been withdrawn and no notice of a settlement in this matter. 
The Initial Telephone Hearing convened as scheduled on Tuesday, June 2, 2009, at 10:00 a.m.  Larry R. Crayne, Esquire, appeared on behalf of Respondent.  At this time, I attempted to contact Mr. Allen at the telephone contact number provided in the Formal Complaint and listed as the contact number in the Hearing Reschedule Notice.  When I called the contact number, I received a voice mail message that no one was available to take the call.  I then left a message identifying myself and the purpose of the call, and indicated that I would wait ten (10) minutes for a return call.  I waited ten (10) minutes but heard nothing from Mr. Allen.  Mr. Crayne also indicated that he had been unable to reach Mr. Allen to discuss settlement.

At that point, the hearing proceeded and it was noted that Complainant’s failure to appear was unexcused.  I noted that the hearing had been scheduled at a particular day and time to accommodate Mr. Allen, and that despite that accommodation, Complainant still had not appeared.  As Columbia did not have the burden of proof, no witnesses were presented and no exhibits were admitted into the record.  Mr. Crayne, on behalf of Respondent, moved for dismissal of the Complaint for failure of the Complainant to appear and prosecute the case.  Mr. Crayne further indicated that, as the Complainant had previously been granted a continuance, the Company would not likely agree to a further postponement.  
After the hearing concluded, at about 10:20 a.m. that day, Mr. Allen contacted the Office of Administrative Law Judge and indicated to support staff that he had missed the hearing and that he could be reached at a different telephone contact number.  I immediately returned the call but received a busy signal the first few times.  When I finally reached Mr. Allen, he acknowledged his failure to appear but did not provide any justification for the oversight.  He also did not request a further hearing.  At that point, counsel for Respondent was no longer available, and as Complainant had not justified his failure to appear at the hearing, despite a prior continuance and the rescheduling of the hearing to accommodate his work schedule, I indicated that the Complaint would be dismissed.  The record closed at the conclusion of the hearing, on June 2, 2009.
FINDINGS OF FACT
1.
On January 14, 2009, John W. Allen filed a Formal Complaint with the Commission which alleged that Columbia Gas of Pennsylvania, Inc. had been unreasonably overestimating his bills every other month when actual meter reads were not obtained.

2.
By a Telephone Hearing Notice dated March 25, 2009, the parties were notified that an Initial Telephonic Hearing on the Complaint was scheduled for Wednesday, April 29, 2009, at 10:00 a.m.  
3.
On March 27, 2009, a Prehearing Order was issued which inter alia, notified the Complainant that he must be available to be called at the time of the hearing and provide a valid contact number or his case would be dismissed.


4.
On April 22, 2009, a continuance of the April 29, 2009 hearing was granted at Complainant’s request, and the hearing was rescheduled for Tuesday, June 2, 2009, at 10:00 a.m., to accommodate Complainant’s work schedule.
5.
Notice of the rescheduled hearing was provided to Complainant by Hearing Reschedule Notice dated April 27, 2009.  The Hearing Reschedule Notice indicated the telephone numbers at which the parties would be contacted for the hearing at the designated time, and indicated that telephone contact number changes must be provided to the presiding officer at least seven (7) days prior to the hearing date.  

6.
The Prehearing Order and all hearing notices were mailed to Complainant at the address provided on the Complaint and none of these documents were returned to the Commission by the United States Postal Service as undeliverable.

7.
Complainant failed to appear for the hearing.

8.
Complainant did not settle or withdraw the Complaint prior to the scheduled June 2, 2009 hearing or obtain a continuance.
9.
The presiding officer’s attempt to contact the Complainant for the hearing at the contact number listed on the Formal Complaint and hearing notice was unsuccessful.

10.
After the hearing concluded, Complainant contacted the Office of Administrative Law Judge and provided a different telephone contact number but when called by the presiding officer at that number, Complainant provided no excuse for his failure to attend the hearing. 
DISCUSSION
In his Formal Complaint, John W. Allen alleged that Columbia had acted unreasonably in overestimating his bills every other month when actual meter readings were not obtained.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  By failing to participate in the hearing, Complainant has clearly failed to meet this burden. 
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).  The Hearing Reschedule Notice for the June 2, 2009 hearing was mailed to the Complainant at the address listed on the Complaint form and was not returned to the Commission by the post office.  Therefore, Complainant is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  
In addition, the Prehearing Order warned Complainant that he must be available to be called at the time of the hearing and provide a valid contact number or his case would be dismissed.  This document also was not returned by the post office and therefore was deemed to have been received by the Complainant.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  By his unexcused failure to appear, Mr. Allen waived the opportunity to participate in the hearing and his case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.


2.
The Complainant has the burden of proof and failed to carry that burden.  66 Pa. C.S. §332(a). 

3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).

4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Motion of Columbia Gas of Pennsylvania, Inc. to dismiss the Complaint of John W. Allen at Docket No. C-2009-2085519 is granted.

2.
That the Formal Complaint filed by John W. Allen at Docket No. C-2009-2085519 against Columbia Gas of Pennsylvania, Inc. is dismissed with prejudice for failure to prosecute.

Dated:
June 3, 2009




___________________________







Kandace F. Melillo





Administrative Law Judge
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