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HISTORY OF THE PROCEEDING



On August 21, 2008, Sherri and Timothy Kotilainen (“Kotilainen” or “Complainants”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that they moved from Buttercup Drive on December 5, 2007; that the bills that they received for service to Buttercup Drive after they moved were the same amount or higher than the bills that they received when they lived there with their four young children; that, at the Buttercup Drive property, there were two separate heating systems, oil and electric; and that the oil system was their main source of heat.  The Complainants requested reimbursement in the amount of $562.65.



On September 23, 2008, the Respondent filed an Answer.  In its Answer, the Respondent denied that it overcharged the Complainants for service at their former address.  The Respondent averred that the Complainants initiated service at the Buttercup Drive address on June 15, 2001, and that they called to disconnect the service in April 2008.  The Respondent stated that the Complainants accumulated a bill in the amount of $577.26 between December 18, 2007 and April 15, 2008.  On May 20, 2008, the unpaid balance of $565.26 was transferred to their current account.  During the field visit on February 25, 2008, the Respondent’s representative verified that the last billed reading was correct and that the property was vacant.  The technician determined that the bills were high because of the back-up heating system.  He shut off that system at the customers’ request.



A telephonic hearing was held in this matter on February 11, 2009, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Sherri Kotilainen, testified in support of the complaint.  Michael Swerling, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Nadine Tillman, a regulatory assessor for the Respondent, and Frank Frankenfield, a high bill field investigator, who sponsored four exhibits:  PECO Exhibit 1 - the account statement for service to the Buttercup Drive property; PECO Exhibit 2 - the account statement for service to the Pelham Avenue property; PECO Exhibit 3 – the report from the residential high bill investigation; and PECO Exhibit 4 –the Bureau of Consumer Services Decision dated February 5, 2009. 


The record in this case consists of a thirty-seven page transcript of the hearing and four exhibits.  The record closed on March 2, 2009.

FINDINGS OF FACT



1.
The Complainants are Sherri and Timothy Kotilainen, 722 Pelham Avenue, Warminster, PA 18974.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainants had a residential electric and electric heating account with the Respondent for service at the Buttercup Drive address (Tr. 7, 15; PECO Ex. 1).


4.
Mr. and Mrs. Kotilainen and their four children lived at the Buttercup Drive property until December 5, 2007 (Tr. 7, 9). 



5. The Complainants had two separate heating systems, oil and electric in the house on Buttercup Drive (Tr. 7, 10).



6.
While they were living on Buttercup Drive, they used the oil baseboard heat because it was cheaper than the electric heat.  They never used the electric heat (Tr. 10). 



7.
The Complainants moved from Buttercup Drive on December 5, 2007 
(Tr. 7, 9). 


8.
The Complainants left the electric on and set the thermostat for the main heating source, oil heat, set at between 55 and 60 degrees.  The thermostat for the electric heat was set at 45 to 50 degrees in case the oil ran out or something failed (Tr. 7).


9.
The Complainants are contesting the bills that they received in December 2007 in the amount of $173.94, January 2008 in the amount of $223.83 and February 2008 in the amount of $164.88.  The total amount is $562.65 (Tr. 7, 11, 12).


10.
The Complainants initiated service at 722 Pelham Avenue on December 4, 2007 (Tr. 16; PECO Ex. 2, 4).  


11.
The Complainants called the Respondent on April 9, 2008, to disconnect the service at the Buttercup Drive property (Tr. 16; PECO Ex. 1).


12.
The final balance from the Buttercup Drive account was transferred to the Pelham Avenue account on May 20, 2008 (Tr. 17: PECO Ex. 2).


13.
When Mr. Frankenfield went to the Buttercup Drive property on February 25, 2008, to conduct his high bill investigation, he found that the following appliances were unplugged:  the side by side refrigerator; the chest type freezer; the range, dishwasher, washer and dryer.  The electric water heater was off at the circuit breaker (Tr. 24; PECO Ex. 3). 



14.
The oil burner in the basement provided hot water to the radiators.  The heat pump and the electric backup in the attic provided hot air through duct work in the ceiling.  The vacant home was being heated with oil and the electric backup instead of the heat pump.  The thermostat was set to the emergency heating position of the heat pump.  Mr. Frankenfield clocked the backup of the electric heating system at 11,000 watts (Tr. 26).


15.
On February 25, 2008, Mr. Frankenfield reset the thermostat from the emergency heat position to the normal position and the compressor started to operate (Tr. 26).


16.
When the thermostat switch is moved from emergency heat, the compressor is bypassed and the unit runs on the backup, which is 11,000 watts (Tr. 28).


17.
The kilowatt usage at the Buttercup Drive property dropped to 100 and 61 in the two months after Mr. Frankenfield changed the thermostat from the emergency heat position (Tr. 29; PECO Ex. 1).



18.
The Bureau of Consumer Services decision, dated February 5, 2009, stated that based on the Respondent’s investigation, the Complainant’s bills were correct as rendered (Tr. 17; PECO Ex. 4).



19.
At the time of the hearing, the Complainant’s outstanding balance was $323.60 (Tr. 15; PECO Ex. 1).  

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainants are the proponents of a rule or order.  Therefore, the Complainants bear the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainants must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainants have satisfied their burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainants presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainants have satisfied their burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983), Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Commonwealth Ct. 2001).  



Ms. Kotilainen testified that she, her husband and four children lived at the Buttercup Drive property until December 5, 2007 (Tr. 7, 9).  It was a three bedroom rancher (Tr. 10).  She was a stay at home mom who washed clothes every day.  In addition, to having the hot water heater, refrigerator, washer, dryer, microwave and stove, they had three televisions (Tr. 8, 9).  There were two heating systems at the property (Tr. 7, 10).  While they were living there, they used the oil baseboard heat because it was cheaper than the electric heat (Tr. 10).  She explained that they never used the electric heat (Tr. 10). 


Ms. Kotilainen said that the electric was left on at the Buttercup Drive property after they moved to Pelham Avenue because a real estate agent was showing the house (Tr. 9).  The thermostat for the main heating source, oil heat, was set at between 55 and 60 degrees (Tr. 7).  The thermostat for the electric heat was set at 45 to 50 degrees in case the oil ran out or something failed (Tr. 7).  They did not want their pipes to freeze (Tr. 7). 


The Complainants are contesting the bills that they received in December 2007 in the amount of $173.94, January 2008 in the amount of $223.83 and February 2008 in the amount of $164.88 (Tr. 7, 11).  The total amount is $562.65 (Tr. 12).  She stated that the bills were equal to or more than the bills that they received when they were living there (Tr. 8).  After the PECO representative investigated, the bills that they received were low (Tr. 7, 8).  Ms. Kotilainen could not understand why the bills were so high when all of the appliances were shut off (Tr. 8, 9).  


Although the Complainants admit that they are required to pay for usage between December 5, 2007, and April 14, 2008, the date the account was closed, they do not think the usage amounted to $562.65.  Mrs. Kotilainen stated that they should be entitled to a refund of at least $400.00 (Tr. 12).  


The following chart provides information about the Complainants’ bills at Buttercup Drive:

	Service to 
	Amount Charged
	Kilowatt hours

	December 27, 2006
	$181.20
	*

	January 29, 2007
	$191.27
	*

	February 27, 2007
	$170.23
	1115

	March 28, 2007
	$157.96
	1082?

	April 26, 2007
	$177.78
	1166

	May 28, 2007
	$288.08
	1911

	June 26, 2007
	$338.61
	2034

	July 26, 2007
	$328.29
	1973

	August 26, 2007
	$372.77
	2236

	September 25, 2007
	$291.76
	1757

	October 24, 2007
	$259.52
	1718

	November26, 2007
	$285.13
	1891

	December 27, 2007
	$173.94
	1143

	January 29, 2008
	$223.83
	1477

	February 27, 2008
	$164.88
	1089

	March 27, 2008
	$19.74
	100

	April 14, 2008
	$12.00
	61


* Kilowatt hours not available
Contested bills in bold
(Tr. 11, 12, 18, 19; PECO Ex. 1)


Nadine Tillman, a regulatory assessor for the Respondent testified that the Complainants initiated service at 722 Pelham Avenue on December 4, 2007 (Tr. 16; PECO Ex. 2, 4).  The Complainants requested that service be discontinued at the Buttercup Drive property on April 9, 2008 (Tr. 16; PECO Ex. 1).  The final balance from the Buttercup Drive account was transferred to the Pelham Avenue account on May 20, 2008 (Tr. 17; PECO Ex. 2).  


Frank Frankenfield, a high bill field investigator, visited the Buttercup Drive property on February 25, 2008 (Tr. 22, 23; PECO Ex. 3).  He verified the meter number, read the meter to verify the previous readings and determined the usage on the meter (tr. 23, 24; PECO Ex. 3).  He found that the meter number was correct and the meter readings were in line.  The daily average usage was 40.2 kilowatt hours a day.  The daily average usage for the previous month was 44.7 (Tr. 24, 32).  He found that the following appliances were unplugged:  the side by side refrigerator; the chest type freezer; the range, dishwasher, washer and dryer (Tr. 24; PECO Ex. 3).  The electric water heater was off at the circuit breaker (Tr. 24; PECO Ex. 3). 


He said that there was a heat pump for the second floor.  The plate rating on the compressor was 4,000 watts and the back up was 11,000 watts (Tr. 24: PECO Ex. 3).  He performed a passing load test on the water heater.  The meter was accurate.  He did not find foreign wiring (PECO Ex. 3).  He did see that the house was vacant and up for sale (Tr. 25).  



Mr. Frankenfield explained that the oil burner in the basement provides hot water to the radiators (Tr. 26).  The heat pump and the electric backup in the attic provide hot air through duct work in the ceiling (Tr. 26).  The vacant home was being heated with oil and the electric backup instead of the heat pump.  He found the thermostat set to the emergency heating position of the heat pump.  He clocked the backup of the electric heating system at 11,000 watts (Tr. 26).  He reset the thermostat from the emergency heat position to the normal position and the compressor started to operate (tr. 26).  He recommended turning off the back up electric heat.  He left it off at the customer’s request.


He stated that the way the heat pump operates is that the compressor runs to supply heat to the house.  It will supply enough heat to heat to a certain point which is usually around 30 or 32 degrees.  At that point the backup starts (Tr. 27).  However, when the thermostat switch is moved from heat to emergency heat, you bypass the compressor, which is 4,000 watts and force the unit to run on the backup, which is 11,000 watts (Tr. 28).  Therefore, the daily average usage was 44 kilowatts a day at the property (Tr. 28; PECO Ex. 3).  He said that the heater in a normal house runs between eight and ten hours a day in the winter (Tr. 28).  The emergency backup was running four hours a day (Tr. 28, 29; PECO Ex. 3). 


He testified that after he shut off the heat pump the bill went down drastically (Tr. 29; PECO Ex. 1).  



It is undisputed that the Buttercup Drive property was vacant after December 5, 2007.  In addition, the parties agree that the appliances were turned off.



The Complainants established a prima facie case by showing that the metered usage should have been low since the property was vacant and the appliances were no longer being used.  Milkie, supra.


In rebuttal the Respondent presented evidence to demonstrate that the Complainants’ bills were high because the thermostat for the electric heat was set to emergency.  Therefore, the system was using 11,000 watts four hours a day for a total of 44,000 watts (PECO Ex. 3).  Mr. Frankenfield explained that the usage decreased when he turned the emergency backup off (Tr. 29).  After his February 25, 2008, investigation, the bills went down to $19.74 and $12.00.  



In addition, the Complainants testified that they never used the electric heat because it was too expensive.  It is undisputed that the electric heat was being used after the house was vacant.  Thus, the Respondent provided sufficient evidence to rebut the Complainants’ case.



Subsequently, Mrs. Kotilainen offered evidence to show that the Buttercup Drive property is about half the size of their current home (Tr. 34, 35).  The Respondent objected to the comparison (Tr. 35).  In addition, this evidence did not demonstrate that the Complainants were being overcharged.  The Complainants’ additional evidence did not satisfy the burden of proof or the burden of persuasion. 


Based on the evidence in the record, the Complainants were billed properly for their electric usage at the Buttercup Drive property.  They have failed to prove that they are entitled to a refund. 


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.


2.
That the Complainants have the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
Where a complaint alleges high billing, to establish a prima facie case, a Complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  If the complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Public Utility Commission, 786 A.2d 1217 (Pa. Commonwealth Ct. 2001).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Sherri and Timothy Kotilainen against the PECO Energy Company at Docket F-2008-2060585 is dismissed in its entirely. 


2.
That the record in this case is marked closed.

Date:
May 26, 2009



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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