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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Cars R Us c/o Holman Copeland


:








:

      v.






:

C-2008-2033437







:

Philadelphia Gas Works



:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On February 29, 2008, Cars R Us c/o Holman Copeland (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  In the complaint, the Complainant essentially alleged that it applied to the Respondent for gas service on September 21, 2007, and that it did not receive an answer until December 2007.  It also stated that when receiving the answer for gas service it was required to pay for an unauthorized use of gas of $4,137.03, and that it had to pay this bill before the Respondent started installing the service, which costs it $40,212.


On April 17, 2008, the Respondent filed an answer to the complaint.  The Respondent alleged, among other things, that on June 21, 2007, the Respondent found a bypass at the service address, that the bypass supplied gas to two heaters, and that the gas service was shut off and the meter removed.  It also alleged that the Complainant was responsible for the bypass charge of $4,137.03 and that it had to pay this charge before it started installing the service.


On September 22, 2008, a hearing was scheduled on the complaint.  Mr. George Gossett, Jr. representing the Complainant filed a request for a continuance of the hearing because he had a death in his family.  I granted the request.



Another hearing was scheduled for March 30, 2009.  At this hearing, the Complainant proceeded unrepresented.  Mr. Holman Copeland, the Complainant’s owner, testified and introduced no exhibits into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of two witnesses and introduced eight exhibits into the record.


At the hearing, Mr. Copeland stated that he did not know about a continuance Mr. Gossett requested and that he now wanted to talk only about the issue of unauthorized use of gas and not the issue of installing the gas service (N.T. 7-9, 37, 38).


On April 1, 2009, I asked counsel for the Respondent to clarify the record.  On April 15, 2009, he submitted the clarifying letter, which will be marked as PGW Exhibit 9 and will be admitted into the record.  To date, I have not received any objection from the Complainant to the letter.


The record was closed on April 15, 2009.
FINDINGS OF FACT


1.
The Complainant conducts a Body Shop business at 3001 Stokley Street, Philadelphia, PA.  Mr. Holman Copeland is owner, operator and manager of the Complainant (N.T. 4).  


2.
The Complainant’s building is one of a number of buildings, which were once owned by one owner and whose meters were all located in one room of a building (Southern Graphic Systems) at 2781 Roberts Avenue, Philadelphia.  The gas service for these meters was shut off on September 30, 2002.  Stokley Street and Roberts Avenue form a corner in this area.  The gas lines went through from one building to the next (N.T. 21-23, 28, 42; PGW Exhibits 1, 3-B).


3.
On June 20, 2007, the Respondent received a call from a customer reporting a gas leak around the loading docks at the 2781 Roberts Avenue address.  The leak was on a five-inch riser.  A Respondent employee, Mr. William Donahue, temporarily repaired the leak and notified a supervisor, Mr. Ed Davis, for a permanent repair (N.T. 26, 27, 56; PGW Exhibit 1).


4.
On June 21, 2007, a Respondent employee, Mr. Wayne Carroll, made a field visit to the 2781 Roberts Avenue address for a permanent leak repair (N.T. 30; PGW Exhibit 2).    


5.
On June 21, 2007, Mr. Wayne Carroll found in the meter room at 2781 Roberts Avenue address a company-installed bypass open, meter No. 201287, which previously provided service to 3201 Stokley Street, 6-2.  This meter along with others was shut off on September 30, 2002 (N.T. 31, 33, 40, 41; Exhibits PGW 2, 7).


6.
A bypass is a metering apparatus which is set up with a redundancy (a valve) to allow gas to flow without interruption of service.  A utility locks a bypass with a cowbell-shaped lock to prevent unauthorized use of gas (PW Exhibit 9).      


7.
Building No. 3201 Stokley Street, 6-2 is actually Building No. 3001 Stokley Street, R, the Complainant’s address (N.T. 33, 40-42; PGW Exhibit 7).



8.
On June 21, 2007, Mr. Wayne Carroll, together with a maintenance man from Southern Graphic Systems, traced the fuel line with his flashlight through the Southern Graphic Systems building, which leads to the party wall where he could trace no further and where the Complainant is located on the other side.  He had to walk around the block to come to the Complainant’s location and announced that he was from the gas company tracing a fuel line.  He noticed two big heater units, but did not get a chance to investigate further because Mr. Copeland rather adamantly asked him to leave his property.  He shut off the gas by removing the meter (N.T. 52-57, 60, 61).


9.
Southern Graphic Systems and other occupants of the buildings on the corner of Stokley Street and Roberts Avenue, except the Complainant, have their own meters according to the company rule of “one address, one service” (N.T. 57-59).



10.
Respondent employees, Mr. J. Howard and Mr. T. Sekleki, made a follow up visit to the Complainant’s business address.  They found that the Complainant has heaters with 180,000 BTUs each (N.T. 53, 61, 61; PGW Exhibit 4).



11.
The Complainant’s unauthorized use of gas was estimated from January 1, 2007 to June 21, 2007 at $4,137.03 (N.T. 34, 35; PGW Exhibit 4).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 888 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted improperly when it has imposed the bypass charge by accusing the Complainant of using unauthorized gas.


Essentially, the Complainant’s owner testified that he has no gas in his building, that as a matter of fact, the City’s License and Inspection required him to remove the kerosene blower from the building in 2006, and that the Respondent had to demonstrate a blueprint prepared by an engineer showing gas lines which run to his building.  He also stated that he had nothing to do with turning the valve at the Respondent’s gas bypass and that if he had stolen the gas why did the Respondent not call the police on him?   (N.T. 12-17, 48, 49)


The Complainant did not produce any competent evidence, testimonial or documentary, in support of its position.  Its testimony was of a general nature and contained only assertions.  No matter how honest and strong its assertions are, they cannot form a basis for a finding in its favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



The Respondent further testified that the Complainant’s building is one of a number of buildings which were owned by one owner and whose meters were all located in one room of Southern Graphic Systems building at 2781 Roberts Avenue.  The gas service for these meters was shut off on September 30, 2002.



On June 20, 2007, the Respondent received a call from a customer reporting a gas leak around the loading docks at the 2781 Roberts Avenue address.  The Respondent repaired the leak temporarily, and on June 21, 2007, it did it permanently.  When making a permanent repair of the leak, it found a company-installed bypass open, meter No. 201287, which provided service to 3201 Stokley Street, 6-2 and which was also shut off on September 30, 2002.


The Respondent also testified that when shutting off the gas, it set up a bypass with a redundancy (a valve) to allow gas to flow without interruption and locked the bypass with a cowbell-shaped lock to prevent unauthorized use.  The building at 3201 Stokley Street, 6-2, is actually the Complainant’s building of 3001 Stokley Street, R.



Also, on June 21, 2007, a Respondent employee, together with a maintenance man from Southern Graphic Systems, traced the fuel line through the Southern Graphic Systems building, which leads to the party wall where he could trace no further and where the Complainant’s business is on the other side.  He walked around the block to come to the Complainant’s location and announced that he was from the gas company tracing a fuel line.  He noticed two big heater units, but did not get a chance to investigate further because the owner of the shop rather adamantly asked him to leave his property.


From the Respondent’s testimony, it is more likely than not that the Complainant used the gas when the gas was available and needed, and that the Complainant had used the gas which was estimated at $4,137.03.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant is responsible for an unauthorized use of gas.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Cars R Us c/o Holman Copeland against Philadelphia Gas Works at Docket No. C-2008-2033437 is dismissed.


2.
That the Complainant shall pay the Respondent for an unauthorized use of gas of $4,137.03.  

Date:
         May 26, 2009             


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.    
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