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HISTORY OF THE PROCEEDING
This decision dismisses a complaint Rebecca A. Smiley (“Complainant”) filed on October 6, 2008 with the Pennsylvania Public Utility Commission (“Commission”) concerning her electric services account with PPL Electric Utilities Corporation (“Respondent” or “PPL”).  Complainant alleged she could not afford to make the payments the Commission’s Bureau of Consumer Services (“BCS”) directed under a plan issued at BCS Case No. 2398578 to pay for residential electric service received from Respondent.  Complainant sought a more affordable payment plan.  Respondent answered the complaint on November 24, 2008.   

By Telephone Hearing Notice dated February 6, 2009, the Office of Administrative Law Judge notified the parties an initial telephonic hearing in this case was scheduled for Wednesday, March 18, 2009 at 9:00 a.m.  On February 12, 2009, the undersigned issued a Prehearing Order setting forth the date and time of the scheduled hearing.  
The undersigned convened the hearing as scheduled.  Complainant appeared pro se.  Kim Stotts-Kimmel, Esquire, represented Respondent and sponsored three exhibits, which exhibits were admitted into the record.  Neither party filed a brief.  The hearing record consists of a tape recording made at the time of the proceeding.  The hearing record closed upon conclusion of the hearing.  
On April 16, 2009, the presiding officer issued an Order Reopening the Proceeding in order to give the parties an opportunity to notify the undersigned if Complainant completed an application process for Respondent’s Customer Assistance Program (CAP), and, if so, the outcome from that application.  On April 22, 2009, counsel for Respondent communicated to the presiding officer, with service upon Complainant, indicating Complainant completed an application for CAP on March 17, 2009 but was found ineligible on April 7, 2009 due to Complainant’s failure to provide proof of income.  As of April 22, 2009, Respondent was unaware if Complainant had provided proof of her income.  
FINDINGS OF FACT

1.
Complainant, Rebecca A. Smiley, resides at 513 Fifth Street, First Floor, Palmerton, Pennsylvania 18071 with her two children.
2.
Respondent, PPL Electric Utilities Corporation, provides residential electric service to Complainant at her residence.  
3.
On September 4, 2008, the BCS determined at Case No. 2398578, based on Complainant’s reported income totaling $800.00 per month, Complainant owed the sum of $3,313.97 to Respondent.

4.
BCS determined on September 4, 2008 Complainant should pay to Respondent the monthly budget amount (at that time, $137.00) plus $55.00 each month to satisfy the arrearage owed on her account with Respondent.

5.
In September 2008, Complainant was laid off from her employment as a waitress and she received no earned or unearned income from September 2008 until December 2008.

6.
On October 6, 2008, Complainant filed a formal complaint against Respondent requesting a lower payment agreement with PPL.
7.
Since the BCS-arranged payment plan in September 2008, Complainant became eligible for utility reimbursement through a Carbon County Housing Authority program, which reimbursement totals $141.00 each month and which Complainant began to receive in December 2008.

8.
On March 11, 2009, Respondent received $354.00 from the Low Income Home Energy Assistance Program (LIHEAP) on Complainant’s behalf, which sum Respondent applied towards Complainant’s arrearage.
9.
As of the date of the hearing, Complainant owed Respondent the sum of $3,935.28 on her electric service account.  
10.
Complainant does not contest the amount owed on her account with Respondent.
11.
Prior to the hearing, Complainant had not paid any monies directly to Respondent on her account since May 6, 2008.    


12.
If Complainant had abided by the BCS determination in September 2008, Respondent calculates Complainant would have paid it the sum of $850.00 from the date of issuance of that plan until the date of the hearing.



13.
Complainant’s financial circumstances worsened immediately after the BCS determination and began to improve starting in early March 2009.



14.
Starting in March 2009, Complainant became entitled to receive $621.00 plus $70.00 in arrears each month in child support payments from her children’s father who previously had been incarcerated.  


15.
Complainant’s child support entitlement was reduced to $354.00 per month starting on April 1, 2009 because the natural father’s place of employment burned down.  



16.
As of the date of the hearing, Complainant had received two child support payments totaling $55.00 and $47.00, respectively.

17.
Complainant offered to pay a total of $150.00 each month to satisfy her obligations on this account.




18.
At the time of the hearing, Complainant remained unemployed and received no monthly earned or unearned income other than the utility reimbursement and the child support payments.



19.
Respondent seeks to have Complainant pay a catch-up amount of $850.00 to make up for the missed payments since the BCS issued its determination and, thereafter, to pay her monthly budget amount each month plus the sum of $55.00 monthly to reduce the arrearage owed on this account.
20.
Complainant attempted to obtain heating assistance from the “Crisis” and “OnTrack” programs but was not successful as of the date of the hearing or as of the date of this decision.

DISCUSSION

This proceeding is a de novo, or new, review of the BCS determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C-20027994 (Order entered May 21, 2003); and Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00249830 (Order entered December 22, 1995).  Therefore, as the party seeking affirmative relief from the Commission, Complainant bears the burden of proving she is entitled to the relief requested.  66 Pa. C.S.A. §332(a).         



Since the enactment of the Responsible Utility Customer Protection Act (“Chapter 14”), 66 Pa. C.S.A. §1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed the Public Utility Commission on how it must establish payment arrangements between consumers and utility companies.  However Complainant manages her household budget, she will have to pay Respondent for the electric service she consumes.  By law a public utility is entitled to receive payment for the service provided.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Pursuant to Respondent’s tariff, it must include those accounts left unpaid by a consumer within its uncollectible expenses, which then all of the utility’s remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 4, 1988).  Respondent can neither receive a greater or lesser rate than the one set forth in its tariff on file with the Commission (66 Pa. C.S.A. §1303), nor can it unreasonably discriminate for or against a particular customer by establishing a special rate for them.  (66 Pa. C.S.A. §1304).


Respondent utility company requested the Commission direct Complainant to pay a catch-up amount, i.e., to make up for payments missed while her appeal pended with the Office of Administrative Law Judge.  The Commission has held that a Claypool catch-up payment amounts to a second or subsequent payment arrangement and, therefore, is barred by Section 1405(d) of the Code.  Benoit v. PECO Energy Company, Docket No. C-20030166 (Order entered December 19, 2005).  For that reason, Respondent is not entitled to insist upon the payment of a catch-up amount.  



Complainant paid no money on this account since the BCS issued its determination on September 4, 2008.  In fact, Complainant paid no money on this account since May 2008, at which time she admitted she was earning approximately $800.00 monthly.  Respondent received one energy assistance grant on behalf of Complainant, from LIHEAP, which it credited to Complainant’s account and used to reduce her arrearages.  Lastly, Complainant’s financial condition is more desperate and dire than it was at the time of the BCS’ decision in September 2008.  



With regard to Complainant’s allegation she cannot pay the utility bills as requested, any decision thereon must be consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201), which became effective on December 14, 2004 and which enacted Chapter 14 of the Public Utility Code  (the “Code”), 66 Pa. C.S.A. §1401, et seq.  This legislation directs the Commission how it must establish this payment arrangement.  


“Payment Arrangement” is defined at 66 Pa. C.S.A. §1403 as an “agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  Complainant does not dispute the amount owed for the electric service, simply that she cannot afford the payment plan as specified by the BCS decision.  



Absent a change in income
, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer defaulted on a previous payment agreement.  66 Pa. C.S.A. §1405(d).  If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstances, the Commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.  66 Pa. C.S.A. §1405(e).



A “significant change in circumstance” is defined at 66 Pa. C.S.A. §1403 as “any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level;



(1) 
The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.



(2) 
Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.



(3)
Loss of the customer’s residence.



(4)
Increase in the customer’s number of dependents in the household.”


Complainant experienced a drastic reduction in her household’s monthly income in September 2008 after the BCS entered its decision.  Six months later her condition improved slightly but in March 2009 she received only $102.00 in child support plus $141 in utility reimbursement.  Her current monthly income qualifies as a Level One income and her household receives less than 50% of the current Federal poverty levels, which is $763.00 for a three-person household.
  At the time of the BCS determination in September 2008, Complainant’s monthly income level also qualified as a Level One income in that her household’s monthly income totaled less than 100% of the Federal poverty levels for 2008.



Complainant is not receiving benefits from Respondent under its Customer Assistance Program.  

Therefore, Complainant will be directed to meet her Chapter 14 obligations by paying each month 1/60th of the remaining balance, after Respondent calculates the actual amounts of the arrearages up to the date of the entry of the Commission’s Order, in addition to her regular monthly budget bill.  A customer “with a gross monthly household income level not exceeding 150% of the federal poverty level” must resolve an unpaid balance on an account within five years.  During the hearing, Complainant disclosed her household consisted of herself and her two minor children with a gross monthly income of $354.00.  This gross income places Complainant below 150% of the federal poverty level for a household of this size.  



One additional matter warrants comment.  Respondent did not question seriously Complainant’s meager monthly income during the hearing.  Complainant’s limited income, based solely on mercurial and apparently sporadic child support payments and a utility reimbursement, strongly suggests she is a proper candidate for Respondent’s Customer Assistance Program (“CAP”).  If she meets the eligibility criteria and participates in the program, Complainant will be able to pay less than the amount specified in this decision.  Accordingly, Respondent was asked to give to Complainant after the hearing information it might have to enable Complainant to apply for CAP.  Complainant did file an application but apparently did not provide proof of income in order to justify her eligibility for the CAP benefits.  Unfortunately, participation in CAP would have enabled Complainant to avoid the harsh payment terms the following Order will impose upon her.  


For the foregoing reasons, the complaint will be denied and the following Order will be entered.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2.
Complainant has failed to meet her burden of proving she is entitled to relief the relief she requested.  66 Pa. C.S.A. §332(a).


3.
The following Order, which establishes a payment plan for Complainant to pay the monthly budget amount of the bills and arrearage owed to Respondent, conforms with the law and all applicable regulations of the Commission.  66 Pa. C.S.A. §1401, et seq.


4.
Respondent’s request for a Claypool catch-up payment amounts to a second or subsequent payment arrangement, which is barred by Section 1405(d) of the Code, 66 Pa. C.S.A. §1405(d).   Benoit v. PECO Energy Company, Docket No. C-20030166 (Order entered December 19, 2005).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PPL Electric Utilities Corporation to dismiss the complaint of Rebecca A. Smiley at Docket No. F-2008-2069627 is granted.
2. That the complaint filed at Rebecca A. Smiley versus PPL Electric Utilities Corporation at Docket No. F-2008-2069627 is granted as reflected above but dismissed as in all other regards.
3.
That Complainant shall pay Respondent on the date due for the payment of each monthly bill, the regular budget amount of the bills as each become due, plus 1/60th of the arrearage owed on this account to be calculated as of the date the Commission enters its Order in this case.  These payments shall commence with the first monthly bill received after entry of the Commission’s Order in this case and continue thereafter on the due date of the payment of each regular monthly bill, until the arrearage on this account has been paid in full.


4.
That, as long as Complainant adheres to the terms of this Order, Respondent shall not assess any late payment charges nor shall Respondent terminate service to Complainant, except for valid safety and/or emergency reasons.


5.
That if Complainant fails to adhere to the terms of this Order, Respondent is authorized to terminate Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S.A. §101, et seq., and the Commission’s regulations, 52 Pa. Code §56.1, et seq.
Date:  May 26, 2009


______________________________







Katrina L. Dunderdale






Administrative Law Judge
F-2008-2069627  rebecca a. smiley  v. 
ppl electric utilities corporation
Rebecca a. smiley
first floor, apt. 1

513 fifth street
palmerton, PA  18071
kim stotts-kimmel Esquire
gross mcginley llp
33 south seventh street
p.o. box 4060

allentown, pa 18105-4060
� 	A “change in income” is defined at 66 Pa. C.S.A. §1403 as a “decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”





� 	Based upon the published 2009 Federal Poverty Income Guidelines, eff. 1/23/09, Federal Register, Vol. 74, No. 14, pp. 4199-4201.





� 	Based upon the published 2008 Federal Poverty Income Guidelines, eff. 1/23/08, Federal Register, Vol. 73, No. 15, pp. 3971-3972.
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