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MOTION OF CHAIRMAN JAMES H. CAWLEY


On August 28, 2008, PPL filed a Petition with the Commission seeking approval of a default service program and procurement plan (DSP) for the period January 1, 2011, through May 31, 2014.  On April 16, 2009, Administrative Law Judge Susan D. Colwell issued a Recommended Decision recommending the adoption of a Joint Petition for Settlement in the above-captioned proceeding.  In her decision, the ALJ further recommended that Constellation Energy Commodities Group, Inc’s. and Constellation NewEnergy, Inc.’s (Constellation) request for an industry-standard two-way termination provision in the Supply Master Agreement (SMA) be rejected.  

In my review of the record, neither party clearly established which position was clearly consistent with our least cost objectives.  On one side, it is theoretically possible that a default service supplier could default on its supply obligation.   However, default is more likely to occur when a contract is below market (in which case a default service supplier would owe money) and the two-way termination does not come into play.  If, however, the less likely event occurs of a contract default by a default service supplier when the contract is “in the money,” consumers could theoretically benefit if wholesale market electricity prices remained below the contract price for the duration of the contract.

We must weigh this theoretical event against the impact of not adopting this industry standard, with the potential effect of discouraging either less bidding or less aggressive bidding by default service suppliers.  With regard to industry standards, Constellation testified that First Energy (through its Penn Power Company affiliate), Allegheny Power (through its West Penn Power affiliate), and PECO Energy Company have all adopted this industry standard two-way termination provision.  Thus, the vast majority of EDCs in Pennsylvania have adopted this standard.  Furthermore, Constellation testified that all five states in PJM currently holding RFPs for full requirements contracts include two-way termination provisions, referring to Pennsylvania, Maryland, Delaware, New Jersey, and the District of Columbia.  PPL, on the other hand, was only able to cite Connecticut and perhaps New Hampshire to support its position.

PPL argues that the Commission has already ruled on this issue in its approval of PPL’s Competitive Bridge Plan.  On the contrary, the Commission clearly established in the Default Service Policy Statement that standardized SMA’s will be incorporated on a going forward basis.
  Secondly, PPL argues a defaulting supplier would obtain a “financial windfall,” and that higher costs would be imposed on customers.  On the contrary, consumers will be left no worse off, since the collateral provided by the default service supplier will ensure that consumers will be kept whole to the original agreement in the unlikely event of default.  PPL also argues that safe and reliable service must be maintained.  However, the default of one default service supplier does not have any impact on the reliability of a regional transmission organization that maintains grid reliability.  Lastly, two-way termination provisions do not provide an incentive for default.  Any defaulting supplier would be placing at risk its entire credibility as a future default service supplier in Pennsylvania.  Given residual costs of such a default, the penalties and costs of such a strategy are ill advised.  

In summary, PPL fails to clearly demonstrate why departure from more standard industry contract provisions is consistent with our least cost standard.  Since default service suppliers must meet very strict collateral requirements to ensure performance under the SMA’s, the unlikely event of default, specifically when a contract is “in the money,” must be severely discounted.  On the other hand, competitive bidding has been a very successful tool in minimizing supply costs to consumers.  Contract provisions that enhance competitive bidding provide tangible and current benefits to Pennsylvania electricity customers.  Given the Default Service Policy Statement’s preference for standardized SMAs, adoption of two-way termination provisions should be adopted in this proceeding.  This determination is not dispositive of future consideration of this contract issue, should more concrete evidence be presented, or if this provision becomes less pervasive regionally as not being an industry standard.
THEREFORE, I MOVE THAT:

1.
The Joint Petition for Settlement in Docket No. P-2008-2060309 be adopted as agreed by the parties.
2.
The Recommended Decision of Administrative Law Judge Susan D. Colwell be adopted except as modified by this motion.

3.
The Office of Special Assistants prepare an Order consistent with this motion.

	DATE:  June 18, 2009
	_________________________________ 

James H. Cawley, Chairman
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