PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105-3265

William J. Borlak					Public Meeting Held June 18, 2009
	v.						2064344-ALJ
Columbia Gas of Pennsylvania, Inc.		Docket No. C-2008-2064344


Motion of Commissioner Wayne E. Gardner

On September 12, 2008, Mr. Borlak filed a Formal Complaint with the Commission alleging that Columbia Gas improperly charged excessive rates for two residential rental units he owned.  After filing his Complaint but before the hearing, Mr. Borlak filed for bankruptcy protection.  At the hearing, he requested a continuance in order to submit proof of this filing.  The Administrative law Judge (ALJ) granted the continuance and Mr. Borlak submitted the necessary proof.   

By Initial Decision issued March 24, 2009, ALJ Katrina Dunderdale dismissed the Complaint before any further hearings were held.  Relying on 11 U.S.C. § 362(a)(1) and 28 U.S.C. § 1334(e)(1),[footnoteRef:2] the ALJ found that because Mr. Borlak had filed for bankruptcy, the Commission no longer had subject matter jurisdiction over the Complaint.   [2:  Although in the Initial Decision the ALJ cites to 28 U.S.C. § 1471, the correct cite is 28 U.S.C. § 1334(e)(1).
] 


The ALJ’s conclusion is based on an analysis of relevant sections of federal bankruptcy laws.  Section 362(a)(1) of Title 11, United States Code, states that a filed bankruptcy petition operates as a stay and bars any administrative action against the debtor to recover a claim against the debtor.  Section 1334(e)(1) of Title 28, United States Code, states that after the filing of a bankruptcy petition, the Bankruptcy Court has exclusive jurisdiction over all property belonging to the debtor.  The ALJ reasoned that because Mr. Borlak had filed for bankruptcy, the Commission had no jurisdiction over the two debts owed the Respondent because they had been incurred before the bankruptcy filing and were listed as debts with the Bankruptcy Court.  The ALJ found that the Bankruptcy Court will have to decide what, if anything, Mr. Borlak owes the Respondent.

It is true that the Bankruptcy Court has exclusive jurisdiction over the Complainant’s property and that the Commission cannot order a payment arrangement.  However, on its face the Complaint alleges excessive rates, a matter under Commission jurisdiction.  66 Pa.C.S. §§ 1301, 1303.  To clarify, Mr. Borlak has filed for bankruptcy protection and filed a claim with the Commission against Columbia Gas, Columbia Gas has not filed a claim with the Commission against Mr. Borlak.  Therefore 11 U.S.C. § 362(a)(1) does not apply.  That section prohibits claims against the debtor, not claims by the debtor.

This Commission has jurisdiction over the issue of excessive rates despite the fact that the Complainant has filed for bankruptcy protection.  We have previously held that when a Complainant files for bankruptcy protection, the Commission retains jurisdiction over issues concerning accuracy of billing.  See, DeCristo v. Philadelphia Electric Company, 56 Pa. P.U.C. 95 (1982).  This proceeding should be remanded to the Office of Administrative Law Judge for a hearing on the issue of excessive rates.    

Therefore, I move that:

1.	This matter be remanded to the Office of Administrative Law Judge;

2.	The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.  


__________________		_____________________________________		Date					Commissioner Wayne E. Gardner

	




