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   v.

Duquesne Light Company
OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions, filed on April 23, 2009, by Dr. Edmund D. Effort (Complainant or Dr. Effort), to the Initial Decision of Administrative Law Judge (ALJ) Mark A. Hoyer, issued on April 7, 2009.  Reply Exceptions were filed by Duquesne Light Company (Respondent or Company), on May 8, 2009.

History of the Proceeding

In June 2006, the Complainant arranged to have his residential electric bill and his business electric bill paid from his personal checking account by electronic funds transfer.  When that procedure was set up by the Company, the Complainant’s checking account information was mistakenly assigned to another customer’s electronic payment arrangement as well.  For the next twelve months the Complainant’s residential electric bill, his business electric bills and the electric bill of another residential customer were paid by electronic funds transfer from his checking account.  It was not until July 2007, when Dr. Effort became aware that this was occurring and he contacted the Company on July 17, 2007, with regard to a returned payment notice due to his account not having sufficient funds to cover the amount of the bill presented for payment.  On July 17, 2007, Dr. Effort notified the Company to cancel the ElectriCheck payment arrangement for bill payment from his checking account.  He complained that he thought the Company was “double dipping” his account as in taking the payment amount out twice each month.  He did not provide the Company with his checking account number or a copy of that account statement to verify that this was occurring.  Dr. Effort was advised to provide that information so that the Company could investigate the Complaint.  His residential account showed only one amount being credited each month.  On July 18, 2007, the Complainant’s electronic funds payment of his commercial electric account was returned due to insufficient funds.
On July 20, 2007 the Complainant filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS) alleging that the Company was double debiting his checking account through its direct payment method.
In March 2008, the Complainant provided the Company with the account number to where the alleged “double debits” were being credited.  With this information the Respondent was able to verify that another customer’s account was being credited with payments from the Complainant’s checking account for the period the Electricheck payment system was in effect.
The Company refunded all payments made to the other account ($776.77 plus $46.61 in accumulated interest) to the Complainant.  The Company also refunded two stop-check fees (one for the residential and one for the commercial account) in the amount of $32.00 each.
In February 2008, the Company removed any negative credit entries reported to TransUnion on the Complainant’s account as well as those previously reported on all other customer accounts.
On May 23, 2008, the BCS issued a decision dismissing Dr. Effort’s Informal Complaint in light of the actions taken to correct the problems identified.  
Dr. Effort filed a timely appeal of that decision, filing a Formal Complaint (Complaint) on June 30, 2008, wherein he requested that the Company remove bad credit reports from the records.  The Company filed its Answer on August 12, 2008, averring that it purged its information from the credit reports of its customers, including Dr. Effort, in February 2008.  The Company provided a copy of Dr. Effort’s credit report, dated July 24, 2008, showing no adverse entries attributable to the Company.  The Company, therefore, requested that Dr. Effort’s Complaint be dismissed.

The case was assigned to ALJ Mark A. Hoyer for hearing.

The Initial Telephone Hearing convened as scheduled on December 10, 2008.  Paul A. Ellis, Jr., Esquire represented the Complainant.  He offered the testimony of Dr. Effort and one exhibit.  The Respondent was represented by Krysia Kubiak, Esquire, who offered six exhibits and presented the testimony of two witnesses, Marie Tamilie, a regulatory consumer relations specialist and Mary Mannerberg, supervisor of accounts payable, payroll, timekeeping and processing with Company.  Briefs were not requested in the proceeding.  The record consists of a 97-page transcript and the seven exhibits previously mentioned.  The record closed on December 18, 2008. 
In an Initial Decision entered on April 7, 2008, ALJ Hoyer dismissed the Complaint of Dr. Effort against the Company.

As noted Exceptions to the Initial Decision were filed by the Complainant on April 23, 2009, and Reply Exceptions were filed by the Company on May 8, 2009.

Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made nine Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The Complainant in his Complaint claims that the Company caused bad credit information to be entered into his credit report.  As such, he requested that information be removed from his record.
The evidence presented by Dr. Effort indicated that his credit report dated January 4, 2008, showed that he was current with his Company account, was paying on it regularly, and that, in the previous twenty-four months, he had been more than thirty days late in paying the amount due on one occasion.  Complainant Exhibit A.
The evidence presented by the Company at the hearing indicates that in July 2007, Dr. Effort’s bank returned a payment request to Company due to insufficient funds in his account.  Exh. 1 at 2.
Dr. Effort’s Informal Complaint to the BCS alleged that an additional amount of money was being withdrawn from his account each month as well.  It was determined in the BCS investigation that there had been an unauthorized withdrawal occurring monthly between June 2006 and July 2007.  The withdrawals ceased in July 2007.  All amounts were refunded to the Complainant, with interest and the expense of two stop-payment orders was reimbursed to Dr. Effort.  In addition, all bad credit reports that had been sent to TransUnion by the Company were removed.  Exh. 4.  The Complainant’s Formal Complaint arose in response to the BCS decision dismissing his Informal Complaint.
In his Initial Decision, ALJ Hoyer found that the Company’s witness, Marie Tamilia, testified credibly that all negative credit reporting by the Company stopped in February 2008.  Tr. at 54.  Dr. Effort filed the instant Complaint requesting the removal of negative information from his credit report on June 30, 2008.  In addition, Dr. Effort did not present any evidence that there was negative information currently listed on any credit reports regarding the Company after February 2008.  The exhibit that was admitted at the hearing, Exhibit “A”, was a portion of his credit report for January 4, 2008.  The Company was unable to investigate Dr. Effort’s claim of double dipping until he provided the Company with a bank account number.  The Company requested additional information from him but he did not provide it until March 17, 2008.  Tr at 50-51.  The ALJ noted that, as the Complainant, Dr. Effort has the burden of proof in this proceeding.  The ALJ concluded that Dr. Effort has clearly failed to meet this burden because he failed to establish that the Company violated the Code, the regulations or a Commission order.  Accordingly, the Complaint was dismissed.
In his Exceptions, the Complainant notes that his Informal Complaint was filed with the Commission on July 20, 2007.  He believes this is significant in that his allegations stem from violations of statutory rights following submission of the Informal Complaint.  Exc. at 2.  Specifically, the Complainant claims that the Company violated certain federal laws, which are incorporated by reference in the Code and our Regulations, after his Informal Complaint was filed with the Commission.
The Complainant states in his Exceptions that:

Pennsylvania’s Public Utility Code incorporates by reference the Fair Credit Reporting Act and the Consumer Credit Protection Act, as follows:
(a) Protection of Fair Credit Reporting Act.  This chapter will not be construed to modify, limit or supersede the operation of the Federal Fair Credit Reporting Act (15 U.S.C.A. §§ 1681-1681u), and no inference may be drawn on the basis of the provisions of this chapter regarding whether information is transaction or experience information under section 603 of that act (15 U.S.C.A.     § 1681a)[.] Title 52, § 146a.41 (Effect on other laws) see, also, § 54.43 (Standards of conduct and disclosure for licensees)[.]

Exc. at 2 (emphasis added).

We note that Complainant’s Exceptions were signed by his counsel.  This fact is significant because the above quotation comes dangerously close to an attempt to mislead an administrative tribunal.  The underlined portion of the above quotation does not come from the Code, as the Complainant represents.  Nor does that language come from our Regulations, as the reference to Title 52 might suggest.  Instead, the quoted provision is from 31 Pa. Code § 146a.41(a) – a regulation of the Insurance Department.  Needless to say, we have no jurisdiction to enforce the Insurance Department’s regulations.
Similarly, we can quickly reject the Complainant’s argument that the Respondent violated our Regulations by violating the federal Consumer Credit Protection Act.  The Complainant correctly states that our Regulations provide:

To protect consumers of this Commonwealth, licensees shall adhere to the following principles in the provision of electric generation service:

(e)  A licensee may not discriminate in the provision of electricity as to availability and terms of service based on . . . exercise of rights under Subchapter IV of the Consumer Credit Protection Act (15 U.S.C.A.§ § 1691-1691f), relating to Equal Credit Opportunity.  
52 Pa. Code § 54.43(e).  The Complainant, however, introduced no evidence whatsoever to support a claim that the Company discriminated against him based on his exercise of any rights under the Consumer Credit Protection Act. 
Conclusion



For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Hoyer; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Edmund D. Effort are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Mark A. Hoyer is adopted, consistent with this Opinion and Order.



3.
That the Formal Complaint filed by Edmund D. Effort against Duquesne Light Company is dismissed.



4.
That this case be marked closed.
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BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  June 18, 2009
ORDER ENTERED:  June 19, 2009
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