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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Saundra Faye Adams (Ms. Adams or Complainant), filed on April 22, 2009, to the Initial Decision (I.D.) of Administrative Law Judge Katrina L. Dunderdale (ALJ), issued on March 16, 2009, in the above-captioned proceeding.  No Replies to Exceptions were filed by West Penn Power Company, d/b/a Allegheny Energy (Allegheny).
History of the Proceeding


 On August 18, 2008, Ms. Adams filed a Complaint against Allegheny objecting to the location of Allegheny’s pole on Complainant’s property.  The pole services the real estate owned by Complainant’s neighbors.  Complainant asserted that the distribution pole should be located on the neighbors’ property.  Complainant also averred that Allegheny’s personnel periodically enter onto her land in order to maintain the pole and/or the right-of-way.  Complainant asked the Commission to direct Allegheny to relocate its pole and lines and offered to pay $10.00 per month towards the cost of that relocation.



On September 16, 2008, Allegheny filed an Answer to the Complaint and averred its utility pole located on or near Complainant’s property was validly situated.



On November 21, 2008, the Office of Administrative Law Judge scheduled an initial telephonic hearing for Thursday, January 8, 2009, before Administrative Law Judge Mark A. Hoyer.  Complainant appeared and represented herself.  Allegheny was represented by counsel.  The resulting record consists of a 47-page transcript of the discussion and testimony, and two Allegheny exhibits.  The parties made final summations on the record.  



On February 20, 2009, the Office of Administrative Law Judge issued a new Hearing Change Notice in which this matter was assigned to ALJ Dunderdale, and a further hearing in this matter was scheduled for March 23, 2009.  On February 27, 2009, the ALJ closed the hearing record in this matter and cancelled the further telephonic hearing scheduled for March 23, 2009, on the grounds the Parties had been fully provided with and availed themselves of the opportunity to present their positions at the initial hearing on January 8, 2009.


On March 16, 2009, the ALJ issued an Initial Decision clarifying the jurisdiction of the Commission in this matter as limited to issues related to Allegheny’s service and dismissing the Complaint as the Complainant had failed to meet her burden of proof.  66 Pa. C.S. § 332(a).


On April 22, 2009, the Complainant filed Exceptions to the Initial Decision.  No Reply Exceptions were filed.
Discussion




We note that any issue or Exception which we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. 
§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  
We also note that the Exceptions of the Complainant were not timely filed and are not in strict compliance with Sections 5.533(a) and (b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code §§ 5.533(a)-(b), which provide that: 
(a)  In a proceeding, exceptions may be filed by a party and served within 20 days after the initial, tentative or recommended decision is issued unless some other exception period is provided. Exceptions may not be filed with respect to an interlocutory decision.
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding. Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No.        C-00923950 (Order Entered October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order Entered March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of the Complainant's Exceptions.


On its face, the Complaint objects to the presence of Allegheny’s pole on Complainant’s property and to the entry of Allegheny personnel onto Complainant’s property to maintain the pole.  In fact, Complainant is aggrieved because the distribution pole services real estate owned by her neighbors with whom Complainant has an ongoing dispute, and the Complainant wants the pole re-located onto their property.  Complainant does not dispute that the distribution pole and electric lines were present when she inherited the property in 1968.  However, Complainant contends that she should not have to pay real estate taxes on property which is encumbered with the pole and lines.


The ALJ found that Allegheny has a valid easement across Complainant’s property and that Allegheny has the right to enter onto the property to maintain or repair its facilities.  I.D. at 6-7, Finding of Fact No. 16.  The ALJ also found that the Complainant did not allege or present evidence to show that Allegheny failed to act properly in upgrading its facilities or in its handling of the maintenance of the right-of-way. I.D. at 7.  Further, the ALJ correctly held that:
Ordering West Penn Power Company to remove its pole and lines from Ms. Adams’ property would put the Commission in the position of determining that a utility company does not have a valid easement.  Such determination is outside the Commission’s authority.  Furthermore, such an order would not only affect Ms. Adams’ real estate but it would adversely impact her immediate and nearby neighbors.  Lastly, a remedy for Complainant exists already.  Respondent agreed it would move the distribution pole off Ms. Adams’ property – provided she reimburses Respondent the costs of having the pole moved.
 I.D. at 7.


In her Exceptions, the Complainant makes the same or similar allegations that were raised in her Complaint as well as making various assertions about actions she will take with respect to her property and deed if we do not rule in her favor.


As noted by the ALJ, the jurisdiction of the Commission in this matter is limited, and we make no comment with respect to what Complainant might do with her property and deed or with respect to the tax issues raised by the Complainant.  At hearing, Allegheny produced an instrument showing an express grant of authority for a right-of-way across the Complainant’s property, which instrument was executed by Complainant’s predecessors-in-title.  Finding of Fact No. 16.  Further, there is no evidence of record to the effect that Allegheny or its personnel have acted improperly in this matter, and we reject Complainant’s contention that Allegheny’s personnel are “trespassers.”


Allegheny’s witness testified that Allegheny is willing to remove the pole from the Complainant’s property, but only if a number or prior conditions can be met, and only after receiving a substantial payment from the Complainant to meet the cost of relocation. I.D. at 3, Finding of Fact No. 9.  The conclusion of that matter rests with Allegheny and the Complainant.    This Commission does not have the authority on the basis of this record to order Allegheny to move the pole, which is what Complainant wants. 

Conclusion
Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Administrative Law Judge’s Initial Decision dismissing the Complaint; THEREFORE,

IT IS ORDERED: 



1.
That the Exceptions of Saundra Faye Adams to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale are denied.

2.
That the Initial Decision of Administrative Law Katrina L. Dunderdale is adopted consistent with this Opinion and Order.


3.
That the Formal Complaint of Saundra Faye Adams against West Penn Power Company, d/b/a Allegheny Energy is dismissed. 

4.
That the Office of the Secretary shall mark this matter closed.
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BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)
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