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HISTORY OF THE PROCEEDING


On January 30, 2009, Philadelphia Gas Works (PGW or Company) submitted required data in advance of its annual purchased gas cost (PGC) or gas cost rate (GCR) filing pursuant to 66 Pa.C.S. § 1307 and 52 Pa. Code §53.64.  PGW also filed information required pursuant to Paragraph III.7 of the Joint Petition for Settlement of Philadelphia Gas Works’ 2008-2009 GCR Proceeding at Docket No. R-2008-2021348.  Additionally, PGW filed a petition for special permission to depart from the requirements of 52 Pa. Code §§ 53.45(b), 53.64(c) and 53.68(a) in order to: (1) notify individual customers of tariff changes in purchased gas costs, by bill insert during a one-month billing cycle beginning on March 1, 2009 and ending no later than thirty days thereafter; and (2) on March 1, 2009, in its offices that accept payments, provide public notice of the tariff changes in purchased gas costs.



There were no objections filed regarding PGW’s petition for special permission to depart from the requirements of 52 Pa. Code §§ 53.45(b), 53.64(c) and 53.68(a).  PGW’s petition for special permission to depart from the requirements of 52 Pa. Code §§ 53.45(b), 53.64(c) and 53.68(a) is granted. 



On February 27, 2009, PGW submitted Supplement No. 30 to Gas Service Tariff– Pa. P.U.C. No. 2, and Supplement No. 27 to Gas Supplier Tariff – Pa. P.U.C. No. 1 to become effective for services rendered on or after September 1, 2009.  The annual GCR filing was made pursuant to 66 Pa.C.S. §1307(f), which authorizes certain natural gas distribution companies to make annual purchased gas cost filings with the Pennsylvania Public Utility Commission (Commission) to reflect increases or decreases in natural gas costs.  PGW’s proposed GCR was projected to be $8.4567 per Mcf effective September 1, 2009, an increase of $0.0375 per Mcf from the $8.4192 per Mcf rate in effect on March 1, 2009.  PGW also submitted a reconciliation of expenses previously incurred and revenues received, pursuant to 66 Pa.C.S. § 1307(f)(3), as well as a recalculation of PGW’s Restructuring Surcharge.  Additionally, PGW submitted data in support of its tariff supplements, and the direct testimony of Kenneth Dybalski (PGW St. 1) and Douglas Moser (PGW St. 2).



On February 11, 2009, the Office of Trial Staff (OTS) filed a notice of appearance.  On February 19, 2009, Philadelphia Industrial and Commercial Gas Users Group (PICGUG) filed a petition to intervene.  On March 10, 2009, the Office of Consumer Advocate (OCA) filed a formal complaint.  On March 10, 2009, the Office of Small Business Advocate (OSBA) filed a formal complaint.  


Formal complaints were also filed by residential consumers.  Arthur Thomas filed a formal complaint on January 22, 2009.  Barbara J. Carey filed a formal complaint on January 23, 2009.  Kevin L. Washington filed a formal complaint on February 3, 2009.  Ralph and Marie Wallace filed a formal complaint on February 23, 2009.



The GCR filing was assigned to Administrative Law Judges Charles E. Rainey, Jr. and Ky Van Nguyen for adjudication.  On March 3, 2009, we issued a prehearing conference order directing the parties to submit memoranda prior to the prehearing conference.  Prehearing conference memoranda were submitted by PGW, OTS, OCA, OSBA and PICGUG.



A prehearing conference was held on March 12, 2007.  PGW, OTS, OCA, OSBA, PICGUG and Barbara Carey appeared.  There were no objections to PICGUG’s petition to intervene, and it was granted.  Discovery rules and a schedule for written testimony, evidentiary hearings and briefs were established at the prehearing conference.  The actions taken at the prehearing conference were memorialized in our prehearing order dated March 17, 2009.



The parties engaged in both informal and formal discovery.  On April 14, 2009, OTS submitted the direct testimony and exhibit of Garry L. Yocca (OTS Statement No. 1 and Exhibit No. 1).  On April 15, 2009, OCA submitted the direct testimony of Richard W. LeLash (OCA Statement No. 1).  On April 15, 2009, OSBA submitted the direct testimony and exhibits of Robert D. Knecht (OSBA Statement No. 1).



PGW, OTS, OCA and OSBA entered into settlement negotiations.  By electronic mail message dated May 6, 2009, PGW informed us that it had reached a full and complete settlement with OTS, OCA and OSBA, and it requested cancellation of the evidentiary hearings scheduled for May 12-13, 2009.  The request was granted and the evidentiary hearings were cancelled.



On May 22, 2009, PGW, OTS, OCA and OSBA (collectively “the Settling Parties”) filed a Joint Petition for Settlement of Philadelphia Gas Works’ 2009-2010 GCR Proceeding (“Joint Petition for Settlement” or “Settlement”).  The Settlement states that PICGUG, while not joining in the Settlement, does not oppose it.  The Settlement and attached appendices
 are appended to this Recommended Decision at Attachment A.  The Settling Parties’ Statements in Support of the Settlement are appended to this Recommended Decision at Attachment B.



On May 26, 2009, OCA sent a letter to each of the residential consumer complainants.  Prior to the letter being sent, we gave OCA direction in regard to the content of the letter.  The letter advised the consumer complainant that the Settling Parties had entered into a Settlement.  A copy of the Settlement accompanied the letter.  The letter included the key terms of the Settlement, and compared it to PGW’s original filing.  The letter stated that the consumer complainant was to send the Commission’s Secretary and administrative law judges a writing by June 5, 2009, informing us whether he or she: (1) agreed with the Settlement; (2) neither agreed with nor opposed the Settlement; (3) neither agreed with nor opposed the Settlement but reserved the right to file exceptions to the Recommended Decision; or (4) opposed the Settlement.
  A “Signature Page” was attached to the letter so that the consumer complainant could indicate his or her position on the Settlement.  Envelopes addressed to the Commission’s Secretary and presiding administrative law judges were also included with the letter. 



On June 3, 2009, we received the signed signature page of Ralph and Marie Wallace.
  Their signed signature page is appended to this Recommended Decision at Attachment C.  They indicated that they support the Settlement and that when approved the Settlement will resolve their formal complaint.



The other consumer complainants have not provided us with timely written notice of their positions regarding the Settlement.  



For the reasons set forth below, we find that the Joint Petition for Settlement is in the public interest and complies with the Public Utility Code.  We therefore recommend approval of the Joint Petition for Settlement in its entirety and without modification.
Terms and Conditions of the Settlement


The key terms and conditions of the Settlement are as follows: 

1. PURCHASED GAS COST RATES

(a) The Settling Parties agree to accept the underlying data and calculations submitted by PGW in its February 1, 2009 pre-filing and its March 1, 2009 annual filing.  The PGC rate adopted by this Settlement is $8.4567 per Mcf.  This rate is predicated on PGW’s gas cost projections at the time of the March 1, 2009 annual PGC filing.  In accordance with 52 Pa. Code § 53.64, PGW will submit a quarterly adjustment to the PGC rate on or before September 1, 2009, to be effective on one day's notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the PGC rate, effective September 1, 2009.

(b) PGW shall calculate the quarterly filing updates for the 2009-2010 PGC period in accordance with the Commission’s regulations at 52 Pa. Code § 53.64(i)(5).  

(c) Attached at Appendix A are the rates relating to the Settlement.

2. GAS PURCHASING PROGRAM

(a) Commencing upon the date of execution of the Settlement, the Settling Parties agree that PGW will follow the Gas Purchasing Program attached to the Settlement at Appendix B. The Gas Purchasing Program is intended to reduce PGW ratepayers’ exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.

(b) In PGW’s 2009-2010 and 2010-2011 annual PGC proceedings, none of the Settling Parties will be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases made in accordance with Appendix B.

(c) The Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix B and will revisit the Gas Purchasing Program on a going-forward basis in the context of PGW’s 2010-2011 and future years’ annual PGC filing.

(d)
The Settling Parties agree that PGW’s obligation to follow the Gas Purchasing Program attached at Appendix B is subject to PGW customers’ incremental migration to transportation service, as well as PGW’s financial constraints and/or credit limitations.  PGW agrees that if these factors impact the Company’s ability to carry out the Gas Purchasing Program, PGW will contact the stakeholders in order to discuss the necessary modifications to the Gas Purchasing Program.



(e)
PGW agrees to purchase twice the non-discretionary volumes from the June 1, 2007 and May 22, 2008 settlement agreements as indicated in Appendix B (i.e. the shaded monthly purchase volumes), if feasible.  

3.
asset management margins or credits RETENTION

PGW will issue an RFP for the asset management of a portion of its upstream storage no later than September 2009, and determine by April 1, 2010 whether an asset management agreement should be executed.  PGW will enter into an asset management agreement if it is operationally viable and cost effective.
  The Company will discuss its evaluation process and its reasons for entering or not entering into an asset management agreement in its March 1, 2010 annual PGC filing.  

If PGW enters into an asset management agreement, the Company will retain 25% of all asset management margins or credits with the remaining 75% applied as an offset to purchased gas costs.  The retention will begin on September 1, 2009, for all asset management margins or credits booked on or after that date, and shall end on August 31, 2011 unless the Commission approves continuation.

The Company will include in its March 1, 2011 annual 1307(f) filing:


(a)
A report containing:



i.
the asset management margin or credit data for the one year period of September 1, 2009 to August 31, 2010 and the retained portions thereof; and



ii.
confirmation that the retained funds were segregated in a capital fund to be used for infrastructure repair and replacement.


(b)
An asset management margin or credit retention proposal for the PGC period(s) beginning on September 1, 2011.  PGW shall request that the sharing percentages and other proposed changes, if any, be determined by the Commission's order in the FY 2012 PGC proceeding.

This program is in addition to – and not in place of – the existing program for sharing margins produced by off-system sales and/or capacity release credits.

4.
February 1, 2010 pre-filing – LNG alternatives discussion
PGW has currently contracted for two studies which will explore the Company’s LNG alternatives.  The studies are expected to be completed by fall 2009.  The Company will present the evaluation of its alternatives in its February 1, 2010 PGC pre-filing.  If the Company determines that one of the LNG alternatives is viable, it will also discuss the process by which it proposes to obtain stakeholder approval.

5.
DOMINION TRANSMISSION


PGW agrees to take any reasonable steps which may be necessary in order to assure that its PGC customers are included in the class if Jacquet et al v. Dominion Transmission, Inc. et al.
 survives the motion to dismiss and is given class action designation.  PGW will report on its efforts (if Jacquet survives the motion to dismiss and is given class action designation) in its next annual PGC filing on March 1, 2010. 

6.
projected soft-off volumes

PGW agrees to use a 3-year average for the projected amount of soft-off volumes in its quarterly PGC filings beginning on September 1, 2009.

7.
march 1, 2010 annual FILING INFORMATION

PGW agrees that it will continue to evaluate the appropriateness of its capacity resources, the anticipated overall system demand and any initiatives relative to third party suppliers.  The Company will file the details of its evaluation in its next annual PGC filing on March 1, 2010. 
7.
price analysis and buying advisory service


PGW will evaluate whether the Company should employ a price analysis and buying advisory service.  If PGW uses a price analysis and buying advisory service before next year’s PGC proceeding, the Parties agree that the Company may recover the related fee (not to exceed $125,000) in the PGC rate.  Any proposal by PGW for continued recovery of the fee beyond the initial year of the engagement or in higher amounts, shall be addressed in next year’s PGC proceeding.

8.
ADMISSION OF EVIDENCE



The Settling Parties stipulate to the admission of the filings, testimonies and exhibits identified in Appendix C, which is attached to the Settlement. 
FINDINGS OF FACT


We are adopting the following findings of fact which were proposed by the Settling Parties:



1.
PGW’s gas distribution system is located in Southeastern Pennsylvania in the County and City of Philadelphia.  Since this is not a gas producing area, PGW and its natural gas customers are dependent upon the interstate natural gas pipeline system to deliver natural gas into the PGW gas distribution system.  PGW St. 2 at 2.



2.
PGW relies on the interstate pipeline for all natural gas supply, storage and transportation services, except for PGW’s own on-system peak shaving facilities.  In this regard, PGW owns and operates liquified natural gas (LNG) facilities that are used both to meet intraday, daily and seasonal supply needs as well as to meet peak day requirements.  PGW St. 2 at 2.

3. Spectra Energy (Spectra) and Williams Gas Pipeline are the two interstate natural gas pipelines that deliver gas to PGW’s city gates.  In addition, Dominion Transmission Inc. (DTI), and Equitrans, Inc. (Equitrans) provide natural gas storage services that PGW uses to meet winter peak requirements.  These storage services require intermediate transportation services from Spectra to deliver storage withdrawals to the PGW gas distribution system. PGW St. 2 at 2.

4. PGW pursues a least cost procurement policy using a portfolio approach in both contract structure and pricing.  The portfolio approach protects ratepayers from some of the risk of natural gas market volatility by utilizing a mix of first-of-the-month index pricing, physical forward purchase contracts, storage injection, and winter-only supply contracts, as appropriate given market conditions, and to the extent PGW is not constrained by its financial condition.  PGW St. 2 at 3.

5. PGW also uses capacity release and off-system sales when available.  The prices for the off-system sales transactions are negotiated and, beginning September 1, 2008, 75% of associated credits and margins are returned to customers through the PGC.  

6. The details of PGW's actual gas purchases for the 12 months ending December 31, 2008 and an estimate of gas purchases through August of 2009 are presented in the schedules attached to Item 53.64(c)(1) of PGW’s February 1, 2009 Pre-filing and Tabs 3 and 4 of PGW’s March 1, 2009 annual GCR filing.

7. Projected gas costs as reflected in the Settlement are based on peak-day capacity requirements at a 0 degree design day temperature.  (PGW’s February 1, 2009 Pre-filing, Item 53.64(c)(13)).

8. PGW is not affiliated with any pipeline or gas supply entity, nor does it have any contracts for local production.  Therefore, transactions with affiliates are not an issue in this proceeding pertaining to PGW’s procurement practices.  (PGW’s February 1, 2009 Pre-filing at Item 53.65(5)).
DISCUSSION


It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  In its policy statement regarding settlements in major rate cases the Commission provides in pertinent part:

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.

52 Pa. Code § 69.401.



PGW, OTS, OCA and OSBA have agreed to a settlement that resolves all of the issues in this proceeding.  The Settling Parties agree that the settlement is in the public interest and complies with the Public Utility Code.  PGW, OTS, OCA and OSBA provided statements in support of the Settlement.  See, Attachment B to the Recommended Decision.  Ralph and Marie Wallace joined in the Settlement.  See, Attachment C to the Recommended Decision.  PICGUG, neither supports nor opposes the Settlement.  The remaining three consumer complainants have not provided us with timely written notice of their positions regarding the Settlement.  We agree with the Settling Parties that the Joint Petition for Settlement is in the public interest.  We therefore recommend approval of the Joint Petition for Settlement in its entirety and without modification. 

Analysis 


The Joint Petition for Settlement is in the public interest and in compliance with the Public Utility Code for a number of reasons.  Those reasons are discussed below.


1.
Purchased Gas Cost Rates



The Settlement provides for a purchased gas cost rate of $8.4567 per Mcf based on PGW’s gas cost projections at the time of its March 1, 2009 annual PGC filing.  Pursuant to 52 Pa. Code § 53.64 PGW will submit a quarterly adjustment to the PGC rate on or before September 1, 2009, to be effective on one day’s notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the PGC rate, effective September 1, 2009.


2.
Gas Purchasing Program


The Settlement requires PGW to follow a revised and improved Gas Purchasing Program.
  The Gas Purchasing Program includes agreed upon standards governing PGW’s gas procurement, such as firm hedging goals, that are designed to reduce the exposure of PGW’s ratepayers to natural gas price volatility.  See, OCA Statement in Support of Settlement at 3. 

The Settling Parties will monitor and review the appropriateness and effectiveness of the Gas Purchasing Program and will revisit it in the context of PGW’s 2010-2011 and future years’ annual PGC filing.


3.
Asset Management Margins or Credits Retention


In this proceeding, OCA’s witness stated:

The Company should consider the potential use of a third party asset manager to optimize the sale or release of its excess capacity.  The trading platforms and the capacity maintained by asset managers could provide a substantial benefit to PGW in meeting the least cost procurement standard.

In last year’s GCR proceeding the Company was directed to provide information regarding its evaluations, and action plans concerning whether a third party could better market PGW’s portfolio and maximize its potential.  In this proceeding, the Company response was to propose the issuance of an RFP before March 1, 2010 for the management of a portion of its upstream storage.

OCA St. 1 at 19.



The Settlement provides that PGW will issue a request for proposal (RFP) for the asset management of a portion of its upstream storage no later than September 2009 and determine by April 1, 2010 whether an asset management agreement should be executed.  PGW will enter into an asset management agreement if it is operationally viable and cost effective.  PGW will discuss its evaluation process and its reasons for entering or not entering into an asset management agreement in its March 1, 2010 annual PGC filing.  PGW’s evaluation of potential asset management agreements will help ensure that ratepayers receive gas service at the least cost.  See, OCA Statement in Support of Settlement at 4.  



If PGW enters into an asset management agreement, PGW will retain 25% of all asset management margins or credits with the remaining 75% applied as an offset to purchased gas costs.  The 25% retained by PGW will be placed in a capital fund that will be used for needed infrastructure repair and replacement.  That will inure to the benefit of ratepayers.  As OCA stated, “By placing the retained revenues in a capital fund, ratepayers will benefit from the Company’s use of those revenues for needed infrastructure investment without the need for PGW to incur additional long-term debt costs that would be included in customers’ rates.”  OCA Statement in Support of Settlement at 4.  


4.
February 1, 2010 Pre-Filing – LNG Alternatives Discussion


OCA’s witness presented the following testimony regarding the pre-filing information that PGW provided in regard to the operation of its LNG facilities:

Q.
TURNING TO THE COMPANY’S ADDITIONAL PRE-FILING INFORMATION CONCERNING THE COMPANY LNG OPERATION, DO YOU HAVE ANY COMMENTS?

A.
Yes. As shown on Schedule 2, the Company could fully meet its design day firm demand with about 30% less LNG capacity.  This, along with the fact that its design winter would require 2.8 Bcf of LNG supply, indicates that the Company’s LNG facility is over-sized for its current demand profile.  During the past three years the Company had storage in excess of 2.8 Bcf prior to the end of May in each year.  Its sufficiency of LNG is highlighted by the fact that it has only filled its existing storage to more than 90% of capacity twice in the last eight years.


As a result, the pre-filing information does not adequately provide either an evaluation or an action plan for its LNG operation.  Absent from the information is any discussion of incremental liquefaction capacity and any meaningful discussion of what is the value of its LNG assets and specifically how they will be maximized.  With the Company’s perennial capital deficiency and its inability to fund related LNG projects, it would appear that an alliance with another entity would very possibly serve to maximize LNG value.  For LNG facilities, the storage component is most critical and the most expensive to replicate.  Accordingly, another entity may be able to provide necessary capital so that PGW and ratepayer value will be increased.


In the end analysis, PGW’s LNG operation has created so many problems in the past that a comprehensive plan specifying alternative options is long overdue.  Accordingly, it is recommended that such a plan be required from PGW by a date certain.

OCA St. 1 at 23-24.



The Settlement provides that PGW has contracted for two studies that will explore the Company’s alternatives with regard to their LNG facilities.  The studies are expected to be completed by the fall of 2009.  PGW will present its evaluation of the studies with the information it files on February 1, 2010 in advance of its annual PGC filing.  If PGW determines that one of the LNG alternatives is viable, the pre-filing information will include plans on how it intends to proceed.  The study and evaluation of PGW’s alternatives in regard to the operation of its LNG facilities will help to ensure that the Company’s ratepayers are provided gas service at the least cost.   

5. Dominion Transmission


A lawsuit was filed in federal court following a spike in natural gas market prices triggered by an erroneous storage report made in November 2004 by the U.S. Department of Energy’s Energy Information Administration that purportedly resulted from a clerical error by an employee of Dominion Transmission, Incorporated (DTI).  OSBA’s witness testified that PGW was among the local distribution companies adversely affected by the spike in natural gas prices.  OSBA St. 1 at 1-2.                  



In settlement of this case, PGW agrees to take reasonable steps to include its purchased gas cost rate customers in any class of plaintiffs designated by the court in Jacquet v. Dominion Transmission, Inc. at Civil Docket No. 2:05-cv-00548 (S.D. W. Va.).  PGW will include a report on its efforts in the Jacquet case, as a part of its Section 1307(f) filing next year.
As OSBA indicates, PGW ratepayers will benefit from any recovery from PGW’s suppliers of the amounts paid for gas supplies that were in excess of reasonably anticipated prices, as a result of the DTI reporting error.  OSBA Statement in Support of Settlement at 2.



6.
Projected Soft-Off Volumes


Under PGW’s Soft Off Program, when a customer requests termination of gas service, the gas to the property is not physically shut off and the service account is placed in the name of PGW.  The Soft Off Program has been abused in instances of continued, unauthorized gas use at the property.
  OTS St. 1 at 10-11.  PGW reduces its natural gas expenses for the value of soft off volumes, prior to the calculation of the GCR.  OTS’ witness stated that the soft off volumes claimed by PGW in this proceeding represented the equivalent usage of approximately 6,808 residential customers.  OTS St. 1 at 11.  OTS’ witness asserted that PGW had understated the volumes of gas related to the Soft Off Program.  OTS’ witness stated, “If the soft off volumes are understated, then the natural gas expenses are higher than they otherwise should be prior to the calculation of the GCR.”  OTS St. 1 at 12.  OTS’ witness recommended that the latest three-year average be used to represent soft off volumes.  OTS St. 1 at 11.



The Settlement provides that PGW will use a three-year average for the projected amount of soft-off volumes in its quarterly PGC filings beginning on September 1, 2009.  As OTS indicated, use of a three-year average to represent soft off volumes in lieu of PGW’ s original methodology will result in lower costs to ratepayers.  OTS Statement in Support of Settlement at 5.

7.
March 1, 2010 Annual Filing Information


The Settlement provides that PGW will continue to evaluate the appropriateness of its capacity resources, the anticipated overall system demand and any initiatives relative to third party suppliers.  PGW will include details of its evaluation in its next annual PGC filing on March 1, 2010.  PGW’s continuing evaluation of its capacity resources, system demand and third party supplier initiatives will help ensure that the Company’s ratepayers will receive gas service at the least cost.


8.
Price Analysis and Buying Advisory Service


The Settlement provides that PGW will evaluate whether it should employ a price analysis and buying advisory service that would provide the Company with highly relevant market information useful in making gas purchases.  A price analysis and buying advisory service, if hired, would be paid a reasonable fee ($125,000 or less) which would be recoverable from PGC rates.  OCA Statement in Support of Settlement at 5.  Any proposal by PGW for continued recovery of the fee beyond the initial year of engagement or in higher amounts would be addressed in next year’s PGC proceeding.  The evaluation of whether to employ a price analysis and buying advisory service should prove useful to the Company in determining least cost gas purchasing solutions.  Such an evaluation would inure to the benefit of ratepayers.


For all of the foregoing reasons, I find that the Joint Petition for Settlement is in the public interest and complies with the Public Utility Code.  I therefore recommend approval of the Joint Petition for Settlement in its entirety and without modification.

CONCLUSIONS OF LAW 


I adopt the Conclusions of Law proposed by the Settling Parties,
 which are as follows:

1.
 Historical Reconciliation Period Standards
(a) With respect to PGW’s gas purchases and gas purchasing practices during the twelve-month historical reconciliation period ended December 31, 2008, we find that PGW has met the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S. § 1318, as required by Section 1307(f)(5) of the Public Utility Code, 66 Pa.C.S. § 1307(f)(5), as to all actual purchased gas costs in the historical period.  We find that, during the twelve months ended December 31, 2008:

i.
PGW met the requirements of Section 1318(a) of the Public Utility Code by pursuing a least-cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.


2.
Interim and Projected Period Findings
(a) With respect to the eight-month interim period beginning on January 1, 2009, and with respect to the projected twelve-month period beginning September 1, 2009, when rates contained in the Settlement will be in effect, we find, based upon information presently available and based upon evidence of record in this proceeding concerning PGW’s projected purchases and purchasing policies, that the rates to be adopted by the Commission result from PGW’s compliance with all of the provisions of Section 1318 of the Public Utility Code. 

(b)
The Settling Parties agree based upon evidence of record in this proceeding that PGW’s projected gas purchases and projected gas purchasing policies may comply with the standards of Section 1318 of the Public Utility Code.  Nevertheless, the Settling Parties agree that Section V.2. of the Settlement is made solely for the purpose of setting prospective rates that shall be subject to the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S. § 1318, and further review in an appropriate future proceeding.  Section V.2. of the Settlement is not intended in any way to limit or prevent OTS, OCA or OSBA from reviewing, after such projected gas purchases actually have been made and gas purchasing practices actually have been implemented, whether PGW’s gas purchases and gas purchasing practices complied with Section 1318.  If, in an appropriate future proceeding, gas purchases and gas purchasing practices from January 1, 2009 through August 31, 2010 were challenged, the Commission’s findings based upon Section V of the Settlement shall not bar the examination of such purchases and practices, including, but not limited to, disallowance of, or reductions to, such costs during the eight-month interim period commencing January 1, 2009, and the twelve-month application period commencing September 1, 2009, and ending on August 31, 2010. SEQ CHAPTER \h \r 1
ORDER



THEREFORE,



IT IS RECOMMENDED:


1.
That the Joint Petition for Settlement of Philadelphia Gas Works’ 2009- 2010 GCR Proceeding filed by Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate at Docket No. R-2009-2088076 is approved in its entirety and without modification.



2.
That the following documents are admitted into evidence:  Philadelphia Gas Works’ February 1, 2009 Pre-Filing Information; Philadelphia Gas Works’ March 1, 2009 Annual GCR Filing; PGW Statement No. 1 (Dybalski); PGW Statement No. 2 (Moser); OTS Statement No. 1 (Yocca); OCA Statement No. 1 (Lelash); and OSBA Statement No. 1 (Knecht). 



3.
That Philadelphia Gas Works is authorized to file a tariff supplement, on one day’s notice to the Commission, containing changes in rates to provide for the recovery of its costs of purchased gas consistent with the terms and conditions of the Joint Petition for Settlement of Philadelphia Gas Works’ 2009 – 2010 GCR Proceeding, to become effective on and after September 1, 2009.



4.
That Philadelphia Gas Works’ request for confidential treatment of the Gas Purchasing Program attached to the Joint Petition for Settlement at Appendix B is granted.



5.
That the complaint of the Office of Consumer Advocate at Docket No. C-2009-2094500 is deemed satisfied.



6.
That the complaint of the Office of Small Business Advocate at Docket No. C-2009-2096637 is deemed satisfied.



7.
That the complaint of Ralph and Marie Wallace at Docket No. C-2009-2092220 is deemed satisfied.


8.
That the complaint of Arthur Thomas at Docket No. C-2009-2087593 is dismissed.


9.
That the complaint of Barbara J. Carey at Docket No. C-2009-2087601 is dismissed.



10.
That the complaint of Kevin L. Washington at Docket No. C-2009-2090427 is dismissed.



11.
That upon acceptance and approval by the Commission of the tariff supplement filed by Philadelphia Gas Works consistent with this Order, this proceeding shall be marked closed.    








______________________________







Charles E. Rainey, Jr.








Administrative Law Judge







______________________________








Ky Van Nguyen








Administrative Law Judge
Date:     June 12, 2009   

ATTACHMENT A
ATTACHMENT B
ATTACHMENT C

	� 	Appendix B to the Joint Petition for Settlement pertains to “the Gas Purchasing Program,” which is characterized as “commercially sensitive” and is marked “confidential.”  PGW requested that the Commission’s Secretary’s Bureau give confidential treatment to Appendix B.  Appendix B is included with the Proprietary Version of the Recommended Decision.  Appendix B is excluded from the Public Version of the Recommended Decision.  


	� 	The letter stated that if the consumer complainant opposed the Settlement he or she was to provide “facts, affidavits, argument and relevant legal analysis, and if desired, a specific request to continue to litigate.”  See, 52 Pa. Code § 69.406.  The letter also stated that “[a] request to litigate should be supported by appropriate information and legal argument concerning the implications of denial of a continued opportunity to litigate the matter in lieu of settlement.”  52 Pa. Code § 69.406.


	� 	Marie Wallace signed the signature page associated with the Settlement.  It is assumed that she signed it on behalf of Ralph Wallace as well as herself, as she had signed the complaint for both of them.


�  Settlement at 3-7, ¶s 1-9.





	� 	Additionally, PGW will enter into an asset management agreement if approved by the applicable stakeholder approval process(es).  The targeted dates are dependent upon the timing of the applicable stakeholder approval process(es).


	�	 Docket No. 2:05-cv-00548 (S.D. W.Va.).


	� 	Settlement at 7-9.


	� 	The Gas Purchasing Program is deemed commercially sensitive by PGW and is marked confidential.  It is attached to the Proprietary Version of the Recommended Decision at Appendix B, but it is excluded from the Public Version of the Recommended Decision.


	� 	In this proceeding PGW stated that in an effort to reduce soft off volumes it will implement an automated soft off selection and monitoring process as well as a landlord cooperation program.  The automated soft off process will systematically dictate whether a customer requested shut-off should result in scheduling a physical shut-off order or placement of the gas service account in PGW’s name and then monitoring the account for excess usage.  The landlord cooperation program is an incentive based program designed to increase PGW’s access to premises containing multiple meters connected to a single service.  OTS St. 1 at 11, OTS Ex. 1, Sch. 2.


	� 	The Settling Parties’ “Proposed Conclusions of Law” are found in Section V of the Settlement.
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