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MOTION OF CHAIRMAN JAMES H. CAWLEY
William L. Jones (Complainant) filed a Formal Complaint against Knox Energy Cooperative Association, Inc. (Knox).  Mr. Jones is a current natural gas customer of Knox and a former natural gas customer of Gasco Distribution Systems, Inc.’s Kane Division (Gasco).  In 2007, Gasco (then a regulated public utility) transferred its Kane Division’s assets and facilities to Utility Pipeline Ltd. (UPL) and immediately thereafter to Knox (a non-profit, member-owned gas cooperative
).  

While Complainant was a customer of Gasco, Kane recovered fuel costs through application of a Gas Cost Rate (GCR).  See, e.g., Pa PUC v. Gasco Distribution Systems, Inc. – Kane Div. GCR Filing, Dkt. No. M-00051892, Public Meeting held April 6, 2006.  Gas cost rates are reconciled annually.  The Acquisition Agreement between Gasco and UPL/Knox provided that the over-collections of the gas costs were to be deducted from the purchase price UPL/Knox paid to Gasco, and Knox agreed to assume the right to recover any under-collections and to refund over-collections of gas costs to former Gasco customers.  Application of Gasco et al., Dkt. No. A-120002F2000, Appendix A, ¶ 5(a).  
Complainant received a refund for his residential account from Knox but claims in his Complaint that he had several other accounts for rental properties he owns for which he did not receive refunds. Knox claims that the accounts in question were not in the Complainant’s name but rather in the names of his tenants themselves.  Knox stated that it tendered the refunds for the rental units to the tenants. Complainant seeks all refunds, plus interest, to which he claims he is entitled.

The ALJ granted the Preliminary Objections of Knox, ruling that the Commission was not empowered to rule on the appropriateness of refunds provided by a non-jurisdictional entity (Knox) to one of its members (Complainant) and dismissed the complaint for lack of jurisdiction.

I believe the PUC has jurisdiction over this complaint for a number of reasons, and that the Complainant should be granted a hearing to set forth his case.

It is noteworthy that the GCR over-collections resulted during a period of time when Complainant was a customer of a regulated public utility (Gasco).  Even though the Complainant seeks his refund from a non-jurisdictional entity (Knox),
 Knox assumed Gasco’s obligation to refund these monies under the terms of the acquisition agreement which Knox entered into with Gasco.
   
The Commission has jurisdiction to entertain issues regarding refunds to the customers of regulated public utilities.  66 Pa.C.S. §1312.  In this case, the Commission properly has jurisdiction over Knox as Knox is an agent of the regulated public utility with regard to the refunds.  66 Pa.C.S. §501(c).  
Further, the Commission’s Order approving Knox’s acquisition of Gasco’s Kane division provided:
That the Commission’s Bureau of Audits and Gas Safety Division shall monitor Utility Pipeline Ltd. and Knox Energy Cooperative Association, Inc. for compliance with this order for a period of three (3) years from the entry of this Order; such monitoring to include, but not be limited to, the conditions stated in this Order, and the operations and financial condition. 
Gasco Abandonment Order, page 14, ¶ 10.
The instant complaint was filed within this three-year period of Commission oversight; it relates directly to Knox’s obligations under the Acquisition Agreement. That agreement requires that Knox pass Gasco’s GCR over-collections onto customers via a refund.  Furthermore, the Commission’s Bureau of Audits 2008 Compliance Monitoring Report of Utility Pipeline Ltd. and Knox Energy Cooperative Association, Inc. (Audit Report) confirmed that in December of 2007 UPL/Knox refunded the over-collections to Kane customers based on MCF consumption during the previous winter season.  See page 4, B., Disposition of GCR Over/Under Collections.  However, it is unclear whether some of these refunds were paid to the ratepayer of record.  Contrary to what Knox argues, the Bureau of Audits did not approve the specific recipients of the refunds but rather just noted that the refunds had been made as required by the Acquisition Agreement.  Consequently, the Commission did not approve the particular customers who were given refunds.
While Knox may not be a public utility, Knox is a party to the acquisition agreement with a public utility, Gasco.  The Commission has ongoing jurisdiction over such contracts under Section 508 of the Public Utility Code, 66 Pa.C.S. §508.  It addition, express conditions in the Abandonment Order apply to Knox, including  the Bureau of Audits’ ongoing oversight for three years. Because the Commission approved the Knox acquisition and a requirement of that agreement is that Knox will pass Gasco’s over-collections onto customers, the complaint is covered by a term in a Commission-approved acquisition.  Thus, § 508, the Commission’s general powers under 66 Pa. C.S. § 501(a) and (c), and its specific powers to place conditions on certificates of public convenience, such as § 1103 (a), provide both subject matter jurisdiction and personal jurisdiction over Knox with regard to this complaint.
Complainant filed a timely Reply to New Matter of Knox and attached various exhibits, including copies of cancelled checks showing that he paid a total of $11,927.55 to Gasco in 2006; a copy of a letter that Complainant sent to Knox setting forth his position regarding entitlement to refunds; a list of all Gasco accounts and account numbers associated with his properties; and all amounts paid by Complainant on each account for 2006.  
Complainant should be given an opportunity to present his case at a hearing before an ALJ to resolve the issues of whether his rental property accounts were in his name or his tenants’ names and whether or not over-collection refunds for those properties should have been awarded to Complainant or his tenants.

 
Consequently, this matter should be remanded to the Office of Administrative Law Judge.

Therefore I move that:
1.) The Order of the Administrative Law Judge is reversed.

2.)  Knox’s Preliminary Objections are denied and the Formal Complaint of William L. Jones, filed on October 24, 2008, at Docket No. C-2009-2086059 is reinstated.
3.) This matter is remanded to the Office of Administrative Law Judge for a hearing consistent with this Order.
Dated:  June 18, 2009



______________________________








James H. Cawley, Chairman
� The Public Utility Commission Order of March 22, 2007 approving the sale of Gasco’s Kane Division to Knox found that Knox established a prima facie case that it was a bona fide cooperative association.  However, we cautioned “Knox Energy and UPL that our determination herein is limited to a finding that Knox Energy is a bona fide cooperative for the purpose of this [acquisition] transaction only.”  See Application of Gasco Distribution Systems, Inc. for approval of the transfer of its Kane Division’s assets to Utility Pipeline Ltd. and immediately thereafter to Knox Energy Cooperative Association, Inc., Dkt. No. A-120002F2000, Order entered March 22, 2007 (Gasco Abandonment Order).  


� We presume the “interest” sought by Complainant refers to interest paid by Gasco in connection with the over-collection of gas costs.  We do not reach the issue today whether or not Complainant can recover interest from Knox in the event he prevails on the merits of his complaint.





� A bona fide cooperative association that furnishes service only to its stockholders or members on a nonprofit basis is not a “public utility” as that term is defined in the Public Utility Code.  See 66 Pa.C.S. § 102.  The instant complaint does not challenge Knox’s status as a bona fide cooperative.





� The Asset Purchase Agreement is Appendix A of the Application at Dkt. No. A-120002F2000.  See ¶ 5(a), adjustments for gas costs.


� We note that, under Paragraph 1(k) of the Acquisition Agreement, Knox acquired all of Gasco’s customer records.


  


� Complainant’s Reply to New Matter attempted to raise issues in addition to those in the Complaint under 52 Pa. Code §5.91.  Complainant may seek to amend his complaint.  However, he must understand that the Commission’s jurisdiction over Knox is limited to the areas specifically delineated in the Abandonment Order and the Acquisition Agreement which that Order approved.
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