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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Wallace E. and Janet Louise Martin dated March 30, 2009, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, issued March 24, 2009.  Reply Exceptions dated April 9, 2009, were filed by Equitable Gas Company (Equitable).  

History of the Proceeding
On January 22, 2008, the Martins filed a Complaint with the Commission, wherein they alleged a billing dispute and requested that their names and account number be removed from Equitable’s records.  On March 5, 2008, the Secretary of the Commission served the Complaint on Equitable.  Equitable’s Answer and New Matter was filed on March 25, 2008.  The Martins responded to the Answer and New Matter on April 7, 2008.  By letter dated May 19, 2008, the Commission informed the Parties that a telephonic hearing in this case would be held on July 10, 2008.  The ALJ also issued a Prehearing Order in this case on May 21, 2008, which reminded the Parties of the date, time and manner of the hearing.

On July 1, 2008, Equitable’s counsel requested a continuance of the scheduled July 10th hearing because he would be away on a previously scheduled trip and he was unsuccessful in arranging for another attorney in the firm to represent Equitable at the scheduled hearing.  Counsel also stated that he had not contacted the Martins to request their consent to his request because of their antagonistic attitude toward Equitable and their prior lack of cooperation in Commission proceedings.  In consideration of counsel’s representation of unavailability for the hearing, and the brief period of time between receipt of the request and the scheduled hearing, the request for a continuance was granted by Order issued July 1, 2008.

By letter dated December 1, 2008, the Commission informed the Parties that a telephonic hearing would be held on January 21, 2009.  In a letter dated December 8, 2008, the Martins requested a continuance.  In their request, the Martins referenced the six-month period from July 2008 it had taken to have the hearing rescheduled and represented that they needed additional time to prepare their case.  Equitable did not file a response to that request.  After the time for responding to the request for a continuance expired, the ALJ issued an Interim Order on January 8, 2009, denying the request for a continuance of the scheduled January 21, 2009 hearing.

In a letter dated January 12, 2009, the Martins requested that the Secretary of the Commission grant a continuance of the January 21, 2009 hearing, or that the ALJ be removed from this case.  Neither request was granted.  The telephonic hearing was held on January 21, 2009, as scheduled.  Equitable was represented by counsel.  However, efforts to contact the Martins at the time of the hearing were unsuccessful.  Equitable then moved for the dismissal of the Complaint for the failure of the Martins to appear and prosecute the Complaint.

In the Initial Decision issued March 24, 2009, the ALJ dismissed the Martin’s Complaint with prejudice for the failure to appear at the hearing and prosecute the Complaint. The Martins filed Exceptions dated March 30, 2009, and Equitable filed Reply Exceptions dated April 9, 2009.  
Discussion


As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In their Exceptions, the Martins complain that counsel for Equitable asked for an extension and got an extension of six months and eleven days.  The Martins, on the other hand, were denied their request for an extension.  Exc. at 1-2.  The Martins also list several issues relating to the substance of this case which we will not consider since this is extra-record information.   
In his Initial Decision, the ALJ found that the Commission’s Hearing Notice and his Prehearing Order were not returned by the United States Postal Service.  I.D. at 3.  Accordingly, it is presumed that the Martins received the Commission’s Hearing Notices.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).  The ALJ noted that the Martins requested a continuance in a letter dated December 8, 2008.  In their letter, the Martins reference the six-month period that it had taken to have the hearing rescheduled and represented that they needed additional time to prepare their case.  By Interim Order issued January 8, 2009, the ALJ denied the Martin’s request for a continuance.  I.D. at 2.  Since the Martins had not requested a continuance prior to the originally scheduled July 2008 hearing, the ALJ reasoned that they must have been prepared to go forward in July and that they had more than ample time to prepare for the hearing on this Complaint that was originally filed with the Commission on or about March 21, 2008.  As a result, the ALJ denied the Martin’s request for a continuance.  Interim Order at 1-2.  


The Martins appear to believe that all Parties in a hearing should receive exactly the same treatment from an ALJ.  To an extent, that is true.  However, the continuance requested by the Martins appears to have been part of a game of one-upmanship, which is not required by due process.  First of all, counsel for Equitable merely requested a continuance that would allow him to go on a pre-planned vacation.  The fact that six months and eleven days elapsed between the hearing dates of July 10, 2008, and January 21, 2009, was due more to the Commission’s re-scheduling process than anything that counsel for Equitable requested.  The six month delay gave additional preparation time to both Parties, not just Equitable.
We find that the ALJ correctly concluded that the Martins waived their opportunity to participate in the hearing by their unexcused failure to appear.  I.D. at 3-5.  The Martins were afforded the opportunity for administrative due process.  As the Party bringing this Complaint, the Martins bear the burden of proving, by a preponderance of the evidence, that they are entitled to relief.  By failing to appear and present any evidence in support of their Complaint, the Martins have failed to meet their burden.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion
Upon review and consideration of the record of this proceeding, we shall deny the Martins’ Exceptions.  Accordingly, we shall adopt the ALJ’s Initial Decision; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Wallace E. Martin, Jr. and Janet Louise Martin are denied.



2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan issued March 24, 2009, is adopted.



3.
That the Complaint of Wallace E. Martin, Jr. and Janet Louise Martin docketed at C‑2008-2026518 against the Equitable Gas Company is dismissed with prejudice for failure to prosecute.



4.
That this docket shall be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)
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