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HISTORY OF THE PROCEEDING

On March 23, 2009, Timothy Horton (“Horton” or “Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission”) against National Fuel Gas Distribution Corporation (“NFGDC” or “Respondent’) alleging that there are incorrect charges on his NFGDC bill for 922 East 24th Street.  Complainant alleges that he was charged for gas services which he did not receive because he was in jail.  He alleges that Respondent should contact his ex-wife, Donna Horton, regarding any gas bills rendered during his incarceration period.  Mr. Horton states that he has had a protection from abuse order “on [him]” for 4 ½ to 5 ½ years, which “excludes [him] from the resident (sic).”  Complaint ¶ 5.  Without specifying a period of time, he claims that he lived at an address different from the one connected to the account which balance he is disputing.  Again, without specifying a period of time, he alleges that Respondent’s failure to turn on his service caused him to be hospitalized with a cold.  Finally, Mr. Horton states that he failed to attend a telephone hearing previously scheduled for him on these claims before an Administrative Law Judge (ALJ).  The reason he provides for his failure to appear at that hearing is that he is an out-patient at the Safe Harbor Mental Health facility located in Erie, and the medication that his doctor prescribed for him was too strong and did not allow him “to conduct [his] business concerning the National Fuel hearing.” Complaint 
¶ 5.  As relief, Complainant requests another hearing in this matter.  
On April 14, 2009, the Respondent filed an Answer denying the material allegations of the Complaint and New Matter alleging that the doctrine of res judicata applies in this case to preclude Mr. Horton’s claims from being relitigated in view of the Final Order at Docket No. C-20077437.   The Respondent states that Mr. Horton filed a previous complaint against NFGDC on March 5, 2007, Docket No. C-20077437.  Respondent alleges that the previous complaint was scheduled for a telephone hearing on May 22, 2007, but the hearing was rescheduled for July 24, 2007, at the request of the Complainant, in order to accommodate events in his personal life.  Complainant failed to participate in the July 24, 2007 telephone hearing or request a second continuance.  Consequently, by Initial Decision dated July 25, 2007, ALJ Nemec granted Respondent’s Motion to Dismiss after concluding that, due to his failure to appear and prosecute his complaint, Mr. Horton had failed to carry his burden of proving any violation by Respondent.  The Complainant did not file exceptions to the Initial Decision.  Therefore, the decision of ALJ Nemec became final without further Commission action.  The Commission’s Final Order in Timothy A. Horton v. National Fuel Gas Distribution Corporation, Docket No. C-20077437, was entered on September 19, 2007.  
In addition, on April 14, 2009, the Respondent filed Preliminary Objections and Motion to Dismiss the Complaint based on the doctrine of res judicata.  Respondent states that the present Complaint raises issues which are identical as those raised by Complainant in a previous complaint, namely that Donna Horton is responsible for the disputed charges, that Complainant was not residing at 922 East 24th Street because he was in jail and/or living elsewhere and that Complainant suffered health problems as a result of Respondent’s actions.   
The Complainant did not respond to Respondent’s New Matter
 or its Preliminary Objections and Motion to Dismiss
.  Accordingly, the relevant facts stated in the New Matter are deemed admitted.
  
The matter was assigned to me by Motion Judge Assignment Notice dated April 21, 2009.  The Respondent’s Preliminary Objections and Motion to Dismiss are ready for ruling.

FINDINGS OF FACT

1. Complainant is Timothy Horton.

2.
Respondent is National Fuel Gas Distribution Corporation.

3.
On March 23, 2009, Mr. Horton filed a formal Complaint against NFGDC alleging that there are incorrect charges on his gas bill for 922 East 24th Street.  Complaint ¶ 5.  
4.
Complainant alleges that he has filed a previous complaint with the Commission against NFGDC disputing the same bills.  However, he failed to appear at the scheduled hearing because the medication that his doctor prescribed for him was too strong and did not allow him “to conduct [his] business concerning the National Fuel hearing.”  Id. 
5.
As relief, Complainant requests another hearing in this matter.  Id.
6.
On April 14, 2009, the Respondent filed an Answer denying the material allegations of the Complaint and New Matter alleging that the doctrine of res judicata applies in this case to preclude Mr. Horton’s claims from being relitigated in view of the Final Order at Docket No. C-20077437.   

7.
The only account in Respondent’s system for Timothy Horton or Donna Horton is Account Number 4693038-08, which is in the name of Donna Horton; Complainant is also listed in that Account.  New Matter ¶ 4.

8.
The Account is the same one that was at issue in Docket No.  C-20077437.  New Matter ¶ 5.

9.
The Respondent states that Mr. Horton filed a previous complaint against NFGDC on March 5, 2007, Docket No. C-20077437.  New Matter ¶ 3 and Respondent Exhibit B
.
10.
Respondent alleges that the previous complaint was scheduled for a telephone hearing on May 22, 2007, but the hearing was rescheduled for July 24, 2007, at the request of the Complainant, in order to accommodate events in his personal life.  Respondent Exhibit B.
11.
Mr. Horton was given notice of the July 24, 2007 hearing by Hearing Notice dated May 22, 2007.  Id.
12
Complainant failed to participate in the July 24, 2007 telephonic hearing or request a second continuance.  New Matter ¶ 9.
13.
By Initial Decision dated July 25, 2007, ALJ Nemec granted Respondent’s Motion to Dismiss after concluding that, due to his failure to appear and prosecute his Complaint, Mr. Horton had failed to carry his burden of proving any violation by Respondent.  New Matter ¶ 9 and Respondent Exhibit B.
14.
Complainant did not file exceptions to the Initial Decision.  Respondent Exhibit C.

15.
The decision of ALJ Nemec became final without further Commission action.  Id.
16.
The Commission’s Final Order in Timothy A. Horton v. National Fuel Gas Distribution Corporation, Docket No. C-20077437, was entered on September 19, 2007. New Matter ¶ 10. 
17.
The parties in Docket No. C-20077437 are the same as the parties in the current action – Timothy Horton and NFGDC.  New Matter ¶ 6.
18.
The present Complaint raises issues which are identical as those raised by Complainant in a previous complaint, namely that Donna Horton is responsible for the disputed charges, that Complainant was not residing at 922 East 24th Street because he was in jail and/or living elsewhere and that Complainant suffered health problems as a result of Respondent’s actions.  New Matter ¶ 7.
19.
Respondent filed Preliminary Objections and Motion to Dismiss the Complaint based on the doctrine of res judicata.   Preliminary Objection ¶ 12.
20.
The Complainant did not respond to Respondent’s Preliminary Objections and Motion to Dismiss.
DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  In this matter, the Respondent filed Preliminary Objections pursuant to 52 Pa. Code §5.101 (a) requesting that the complaint be dismissed based on res judicata.
In ruling on the preliminary objections, the Commission may not rely on the moving party’s factual assertions, but must accept as true all well-pleaded, material facts of the non-moving party, as well as any inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Co. of PA, 551 A. d 602 (Pa. Cmwlth. 1988).  The preliminary objections may be granted only if the moving party prevails as a matter of law.  Roc. v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).
The Respondent requested that the present formal Complaint be barred and dismissed based on the doctrine of res judicata.

Pursuant to the doctrine of claim preclusion or res judicata, matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  The doctrine applies if:

(1) the issue decided in the prior case is identical to the one presented in the later case:

(2) there is a final judgment on the merits in the prior case;

(3) the party against whom the plea is asserted was a party, or in privity with a party, in the prior case;

(4) the party or person in privity to a party had a full and fair opportunity to litigate the issue in the prior proceeding; and

(5) the determination in the prior proceeding was essential to the judgment.

Lehigh Valley Power Committee v. Pa. Public Utility Commission, 563 A. 2d 548 (Pa. Cmwlth. 1989); Suprick, et al. v. Commonwealth Telephone Co., Docket No C‑00903161, C-00903197, 1995 PUC LEXIS 15 (January 24, 1995), quoting Davis v. O’Brien, 326 A. 2d 511 (Pa. Super. 1974).

All of the factors necessary for application of claim preclusion exist in this matter.  The allegations raised by the Complainant in the two proceedings are identical.  A final judgment was entered in the previous proceeding.  Since no exceptions were filed to the July 25, 2007 Initial Decision, the Commission issued a Final Order on September 19, 2007.  Mr. Horton and NFGDC are the parties in both proceedings.  The Complainant had a full and fair opportunity to litigate the previous complaint.  The previous complaint was scheduled for a telephone hearing on May 22, 2007, but the hearing was rescheduled for July 24, 2007, at the request of the Complainant due to a death in his family.  Both parties were afforded a full and fair opportunity to litigate the issues at the July 24, 2007 hearing.  The determination in the prior proceeding was essential to the judgment since the complaint was dismissed for lack of prosecution.

Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

The Complainant did not participate in the July 24, 2007 hearing.  The Complainant failed to call to request a continuance or indicate that he would not be able to attend the hearing.  The date and time of the hearing were on the Hearing Notice, dated May 22, 2007.  The fact that this document was mailed to the Complainant creates a rebuttable presumption that the Complainant received the document.  Berkowitz v. Mayflower Securities, 317 A.2d 584 (1974).  The U.S. Postal Service did not return this document to the Commission or to the Respondent.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, (Order entered October 25, 1993).
Complainant failed to file exceptions to the Initial Decision which were due on August 27, 2007.  Furthermore, after the Commission issued its Order on September 19, 2007, the Complainant failed to file a Petition for Reconsideration.

By his own admission, Mr. Horton is seeking “another hearing” on the same matter.  Complaint ¶ 5.  Since the Commission entered a Final Order at Docket No. C-20077437, the Complainant cannot litigate that complaint again.  When a final decision has been rendered in a proceeding, it is binding under the doctrine of claim preclusion, on any case brought subsequent to that time which involves the same parties and issues as raised previously.  Anthony Cannon v. National Fuel Gas Distribution Corporation, C‑20043729 (Order entered June 29, 2005); Hassan Magbrabi v. Verizon Pennsylvania Inc., C-20077645 (Order entered April 24, 2008).
In Hassan Magbrabi v. Verizon Pennsylvania Inc., C-20077645 (Order entered April 24, 2008), the complainant’s first complaint was also dismissed because he failed to participate in the hearing.  Mr. Magbrabi then filed a second complaint identical to the first requesting another hearing because he had been out of the country at the time the hearing was scheduled on the first complaint.  Administrative Law Judge Cynthia Fordham issued an Initial Decision granting respondent’s preliminary objections and dismissing the complaint based on the doctrine of res judicata.  No exceptions were filed and the decision of ALJ Fordham became final without further Commission action.  
Besides the doctrine of res judicata, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that, “Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. § 316.   This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  The Commission's Final Order in the 2007 complaint proceeding has not been overturned on appeal.  Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

It is not in the public interest to have a hearing in this matter.  Pursuant to Section 703(b) of the Public Utility Code, 66 Pa. C. S. §703(b), the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

Therefore, the Respondent’s preliminary objection is granted.  Accordingly, the Complaint at Docket No. C-2009-2097173 is dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.
2.
That pursuant to the doctrine of claim preclusion or res judicata, matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  Lehigh Valley Power Committee v. Pa. Public Utility Commission, 563 A.2d 548 (Pa. Cmwlth. 1989); Suprick, et al. v. Commonwealth Telephone Co., Docket Nos. C-0090316l, C-00903197, 1995 PUC LEXIX 15 (January 24, 1995), quoting Davis v. O’Brien, 326 A. 2d 511 (Pa. Super. 1974).

3.
That the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703 of the Public Utility Code, 66 Pa. C.S. §703(b), Anthony Cannon v. National Fuel Gas Distribution Corporation, 
C-20043729 (Order entered June 29, 2005).
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Timothy Horton against National Fuel Gas Distribution Corporation at Docket C-2009-2097173, is dismissed in its entirety.

2.
That the record in this case is marked closed.
Date: June 9, 2009
____________________________________

Veronica A. Smith

Chief Administrative Law Judge

� Complainant’s response to New Matter was due on or before May 4, 2009.  52 Pa. Code §§ 5.63(a).


� Pursuant to 52 Pa. Code § 5.101(f)(1) a reply to Preliminary Objections was due on or before April 24, 2009.


� The Commission’s regulations state: “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”  52 Pa. Code § 5.63(b).  


� Paragraph 3 is the first paragraph in Respondent’s New Matter.


� Respondent Exhibit B is a copy of ALJ Nemec’s Initial Decision at Docket No. C-20077437.


� Respondent Exhibit C is a copy of the Commission’s Final Order at Docket No. C-20077437.





2

