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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions and the Complainant’s Written Application for Oral Argument of New Fizon Catering, Inc. (New Fizon) dated March 27, 2009, to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued March 10, 2009.  Reply Exceptions and a Response to the Complainant’s Written Application for Oral Argument were filed by PECO Energy Company (PECO) on April 6, 2009.  

History of the Proceeding


New Fizon Catering, Inc. is registered as a corporation with the Pennsylvania Department of State, Corporation Bureau.  On September 10, 2008, New Fizon filed a Formal Complaint against PECO with the Commission at Docket No. C-2008-2065498.  The Complaint alleged that PECO charged New Fizon for the account balance of the previous owner, Argento Pizza.  The Complaint stated that PECO would terminate New Fizon’s service unless New Fizon paid the balance due of approximately $19,000.  Complaint at 6.  


On October 15, 2008, PECO filed an Answer, which denied the material averments of the Complaint.  Attached to the Answer were printouts from the Pennsylvania Department of State, Corporation Bureau, regarding Argento’s Pizza & Spaghetti House and New Fizon Catering, Inc. and an account history. 



On November 13, 2008, ALJ Chestnut issued a Prehearing Order which directed the Parties to comply with various procedural directives.  That Prehearing Order specifically directed New Fizon, a corporate entity, to have an attorney enter a notice of appearance on its behalf by January 5, 2009.



On December 8, 2008, New Fizon filed a second Formal Complaint against PECO with the Commission at Docket No. C-2008-2079076.  This second Complaint addressed the same billing dispute that was the subject of the prior Complaint. 



On January 5, 2009, PECO filed an Answer, which denied the material averments of the second Complaint.  Attached to the Answer were various documents including the printouts attached to the earlier Complaint and three BCS Decision Reports dated April 23, 2008, September 10, 2008, and December 12, 2008, related to informal Complaints filed by New Fizon against PECO.  I.D. at 2.  On that same day, PECO also filed a Motion to Consolidate and Dismiss (Motion), in which PECO requested that the Complaints be consolidated, pursuant to 52 Pa. Code § 5.81, and then dismissed for failure to comply with the ALJ’s November 13, 2008 Prehearing Order.  New Fizon’s Answer to PECO’s Motion was due no later than January 28, 2009.  52 Pa Code §§ 1.12(a), 5.101(f)(1), 1.56(a)(1).  On January 20, 2009, the ALJ consolidated the Complaints and continued the hearing pending consideration of the Motion.



The ALJ’s Initial Decision ruling on PECO’s Motion was issued on March 10, 2009.  Therein, the ALJ dismissed New Fizon’s two Complaints for failure to be represented by an attorney in an adversarial proceeding, as well as for failure to comply with the ALJ’s November 13, 2008 Prehearing Order.  In the Initial Decision, the ALJ noted that New Fizon had not filed a response to the Motion, nor did an attorney representing New Fizon file an appearance as of February 12, 2009.  New Fizon filed Exceptions and a Written Application for Oral Argument on March 27, 2009.  PECO filed Reply Exceptions and a Response to the Written Application for Oral Argument on April 6, 2009. 
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Hansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The ALJ made nine Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217 (1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.


In its Exceptions,
 New Fizon asserts that its Complaint should not have been dismissed by the ALJ because the dismissal was based on “technical grounds” and the issue of attorney representation has now been cured.  New Fizon complains that it has been denied any meaningful substantive determination of the disputed billing claim because of the dismissal. Exc. at 2.  New Fizon also argues that the Initial Decision never referenced the sanction or penalty for non-compliance with the ALJ’s Order.  Exc. at 3.


PECO replies that the ALJ’s dismissal of the Complaint was not based on a mere technical error.  PECO argues that New Fizon had been given four communications from the Commission and two communications from PECO explaining that New Fizon needed representation of counsel. R. Exc. at 6-8.  PECO contends that the ALJ did not err by failing to warn New Fizon that it could be sanctioned.  PECO cites a prior Commission order ruling that an ALJ’s orders must be complied with and that lack of compliance presents sufficient basis for dismissal of a complaint without a hearing.  Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032 (Order entered  July 31, 2006).   


We agree with PECO that the failure of New Fizon, a corporate complainant, to comply with the legal requirement of attorney representation within the time period set by the ALJ is not merely a technical ground for dismissal.  Section 1.21(a)-(c) of the Commission’s Regulations, 52 Pa. Code § 1.21(a)-(c) provides as follows:   

(a) Individuals may represent themselves.

(b) Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern).  For purposes of this section, any request for a general rate increase under § 1307(f) or § 1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding.

(c) In nonadversarial proceedings, persons may be represented in the following manner:


(1)  A partner may represent the partnership.


(2)  A bona fide officer of a corporation, trust or 
association may represent the corporation, trust or 
association.


(3)  An officer or employee of another agency, a 
political subdivision or governmental entity may 
represent the agency, political subdivision or 
government entity.
Section 1.22 (a)-(c) provides that: 

(a)  Subject to § 1.21 (a) (relating to appearance) an attorney at law admitted to practice before the Supreme Court of Pennsylvania shall represent persons in Commission proceedings.
(b)  An attorney not licensed in this Commonwealth may appear before the Commission in accordance with Pennsylvania Bar Admission Rules.

(c)  A law student meeting the requirements of Pa. B.A.R. No. 321 (relating to requirements for formal participation in legal matters by law students) may appear in a Commission proceeding consistent with Pa. B.A.R. No. 322 (relating to authorized activities of certified legal interns).

Section 1.23 provides, in pertinent part, that:  “[p]ersons may not be represented at a hearing before the Commission or a presiding officer except as stated in § 1.21 or § 1.22.” 
The Commission’s Regulations require all persons other than individuals (including partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities) to be represented by attorneys in adversarial proceedings before 
the Commission.
  52 Pa. Code §§ 1.21-1.23.  On the other hand, in non-adversarial 
proceedings: (1) a member of a partnership may represent a partnership; (2) a bona fide officer of a corporation, trust, or association may represent the corporation, trust, or association; and (3) an officer or employee of another agency, a political subdivision, or governmental entity may represent the agency, political subdivision, or governmental entity.
  52 Pa. Code § 1.21(c).  


In addition, the Commission’s Regulations permit pleadings (i.e., complaints),
 submittals, or other documentary filings to be signed by “an officer if it is a corporation, trust, association or other organized group.” 52 Pa. Code § 1.35(b)(ii).  In the instant case, the Formal Complaint was signed and submitted by Bruce Bottomley,  President of New Fizon.  Complaint at 8.    

The filing of a complaint before the Commission is comparable to filing an application and is consistent with the type of routine activity done on preprinted or suggested forms prepared by the Commission, only it is less complicated than an application because the form is shorter and less complex.  The simple filing of a formal complaint does not automatically trigger an adversarial proceeding because, until the answer is filed, it is not known whether the formal complaint will be contested.  Furthermore, formal complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code § 5.24, or via a mediation process.

It is when a proceeding is adversarial that attorney representation may be an issue.  In her concurring statement to a 1995 Commission Order, Commissioner Crutchfield explained the Commission’s obligation to require attorneys in adversarial proceedings for parties other than individuals proceeding pro se:

In Pennsylvania, the Supreme Court is responsible for regulating the practice of law, and this Commission is bound by the Supreme Court’s rules.  The only persons authorized to practice law in Pennsylvania are as follows: (1) persons fully admitted to the Pennsylvania bar; (2) persons admitted pro hac vice under Rule 301; and (3) persons qualified as certified legal interns under Rule 321.  The Pennsylvania Supreme Court in Shorz v. Farrell, 327 Pa. 81, 193 A.20 (1937), held that if the nature of an administrative hearing is to determine questions of fact or interpretation of administrative law, then the hearing is of a judicial character.  Any participation in such a hearing constitutes the practice of law.  Accordingly it would be unlawful to allow nonattorney representation in adversarial proceedings before the Commission.  

James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).  

New Fizon’s informal complaints with BCS were not adversarial.  Also, this proceeding was not clearly adversarial when it was first filed.  However, once PECO filed its Answer, the proceeding became adversarial and New Fizon required legal representation.  The ALJ gave ample notice that New Fizon, a corporation, must be represented by an attorney in order to participate in the hearing, but New Fizon ignored that notice.

The ALJ was correct to continue the hearing pending consideration of PECO’s Motion.  Otherwise, PECO would have had to incur the expense of appearing at the hearing when New Fizon was not prepared to go forward, having chosen not to comply with the requirement of attorney representation.  It would be unfair to give New Fizon a second opportunity to introduce evidence.  Accordingly, the Exceptions of New Fizon related to the dismissal of its Complaint for failure to obtain counsel are denied.   
New Fizon’s remaining Exceptions address the merits of the substantive portion of its Complaint.  We will not consider these Exceptions since New Fizon failed to avail itself of the opportunity it had to present evidence on the record in support of its claim at a hearing before the ALJ.  

New Fizon has also submitted a Written Application for Oral Argument before the Commission pursuant to 52 Pa. Code § 5.538(b).  PECO responds that this matter should be focused on whether the ALJ’s dismissal was proper and that New Fizon should not be permitted to use oral argument before the Commission to plead facts outside the scope of the ALJ’s Initial Decision.  PECO also notes that oral argument is a special Commission device used only in significant cases involving statewide import that demands the attention of all Commissioners.   PECO Response at 2. 
New Fizon has already been given the opportunity to present its case before the ALJ.  The fact that New Fizon chose to waste that opportunity by failing to obtain legal counsel in a timely manner cannot be cured at this late date.  Accordingly, its request for oral argument is denied.    
Conclusion

Based upon our review of the record and the applicable case law, we find that the ALJ was correct in finding that New Fizon must be represented by an attorney in this proceeding and in dismissing New Fizon’s Complaint for failing to comply with this requirement.  Accordingly, we shall adopt the ALJ’s Initial Decision; THEREFORE, 


IT IS ORDERED:

1.
That Exceptions of New Fizon Catering, Inc. are denied. 

2.
That New Fizon Catering, Inc. Application for Oral Argument is denied.

3.
That the Initial Decision of Marlane R. Chestnut, issued on March 10, 2009, is adopted. 


4.
That the Complaints filed by New Fizon Catering, Inc. against the PECO Energy Company at Docket Nos. C-2008-2065498 and C-2008-2079076 are dismissed.


5.
That this docket shall be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:  June 18, 2009

ORDER ENTERED:  June 24, 2009
	�	New Fizon’s Exceptions and Application for Oral Argument are both captioned “In the Court of Common Pleas of Montgomery County, Pennsylvania Civil Action – Law.  We shall consider this to be an administrative error and ignore the caption. 


	� 	An adversarial proceeding is defined as, “[a] proceeding initiated by a person in order to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.”  52 Pa. Code § 1.8.





	� 	A non-adversarial proceeding is defined as “[a] proceeding initiated by a person which is not contested or a proceeding initiated by the Commission or at the request of a person to develop regulations, policies, procedures, technical rules or interpretations of law.”  52 Pa. Code § 1.8.





	� 	A formal complaint is a pleading.  52 Pa. Code § 5.1(a)(2).
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