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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to Material Question (Petition) filed by NRG Energy Center Pittsburgh LLC and NRG Energy Center Harrisburg LLC (NRG Companies) on May 7, 2009.  The Material Question presented in the Petition is:

Whether Exelon’s unilateral application for approval of a hostile takeover of Pennsylvania public utilities should be dismissed without prejudice to refile, or alternatively held in abeyance, because the final terms and conditions of the proposed transaction are unknown and speculative, and the application therefore is not ripe for review?

The NRG Companies ask this Commission to answer the above question in the affirmative.  Petition at 2.

Background and Procedural History
NRG Energy Center Pittsburgh LLC is a certificated Pennsylvania public utility providing steam, hot water and chilled water service to the public in portions of the City of Pittsburgh.  NRG Energy Center Harrisburg LLC is a certificated Pennsylvania public utility providing steam service to the public in the City of Harrisburg.  They are both wholly-owned, indirect subsidiaries of NRG Energy Inc. (NRG Energy).  Protest of NRG Energy, et al. at 4-5.

On February 26, 2009, Exelon Corporation, Exelon Xchange Corporation, and PECO Energy Company (together, Exelon) filed an application (the Application) with the Commission, seeking certificates of public convenience and all other approvals necessary under the Public Utility Code (Code), 66 Pa. C.S. §§ 101 et seq., for the transfer of ultimate control of the NRG Companies to Exelon as a result of (a) Exelon, through an exchange offer by Exelon Xchange and a subsequent second-step merger, acquiring all of the voting securities of NRG Energy, or (b) alternatively, a negotiated agreement between Exelon and NRG Energy.  Application at 1-2.   
Exelon Corporation is a public utility holding company.  Exelon Xchange Corporation is a wholly-owned subsidiary of Exelon Corporation created for purposes of the proposed transaction.  PECO Energy Company (PECO) is a certificated Pennsylvania public utility that is a wholly-owned, indirect subsidiary of Exelon Corporation.  Application at 6-7.  
On March 18, 2009, the NRG Companies filed a Petition to Intervene.  On March 30, 2009, the NRG Companies filed a Protest to the Application.  By Prehearing Order #1, dated April 16, 2009, Administrative Law Judge (ALJ) Marlane R. Chestnut granted the NRG Companies’ Petition to Intervene.

On March 18, 2009, the NRG Companies filed Preliminary Objections requesting that the Application be dismissed.  Specifically, the NRG Companies argued: (1) Exelon’s Application is legally insufficient because the Commission lacks jurisdiction over an application that is not filed or joined by the proposed transferor of utility assets; and (2) Exelon’s Application lacks sufficient specificity and is not ripe for adjudication because the terms of the transaction are speculative.  On March 30, 2009, Exelon filed its Answer to the NRG Companies’ Preliminary Objections.  ALJ Chestnut orally denied the Preliminary Objections at a prehearing conference held on April 9, 2009.  Her written Order Denying the NRG Companies’ Preliminary Objections to Application (Order Denying Preliminary Objections) was dated April 24, 2009.
On May 7, 2009, the NRG Companies filed the instant Petition for Interlocutory Review and Answer to a Material Question (Petition) pursuant to 52 Pa. Code § 5.302.  On May 18, 2009, the NRG Companies filed their Brief in Support of the Petition and Exelon filed its Brief in Opposition to the Petition.  On May 22, 2009, Exelon filed a document styled “Applicant’s Supplement to Brief in Opposition to NRG’s Petition for Interlocutory Review in Light of Recent Development,” consisting of a copy of a May 21, 2009 decision of the Federal Energy Regulatory Commission (FERC) in Exelon Corporation, Docket No. EC09-32-000, in which FERC approved the proposed transaction.  
Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
Legal Standards
The standards for interlocutory review of a material question are set forth in the Commission’s Regulation at 52 Pa. Code § 5.302.  That Regulation requires that the petitioner state “the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation, Docket Nos. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pennsylvania Inc., Docket No. R-00984411 (Order entered February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).

Positions of the Parties
The NRG Companies contend that the Application is not ripe for adjudication.  They argue that the terms and conditions of the transaction are speculative.  In fact, the NRG Companies submit that the proposed transaction may never occur at all. The NRG Companies conclude that the Parties are unfairly prejudiced by being forced to litigate a transaction the terms and conditions of which are unknown:  
If the Application is not dismissed or held in abeyance, the parties will be forced to prepare and present their case without an opportunity to address the definitive transaction or, alternatively, be required to re-litigate based on material changes of fact and broadened or different issues.  
Petition at 3.  According to the NRG Companies, the Parties would be denied due process if they would be forced to litigate a transaction without notice and an opportunity to address the merits of the terms and conditions of that transaction.  NRG Companies’ Brief at 12.
In addition, the NRG Companies argue that Exelon will not be prejudiced if the Commission would delay its consideration of the proposed transaction until the fundamental terms, conditions and form of the transaction are known.  They contend that Exelon does not intend to close on the transaction until late 2009 or 2010.  As a result, they argue that Exelon would not be prejudiced if review of the Application is held in abeyance until, or dismissed with leave to refile when, the terms of the proposed transaction become known.  NRG Companies’ Brief at 13.
Exelon argues that the NRG Companies have not shown compelling reasons for interlocutory review.  Exelon concludes that the Commission should either decline to answer the material question or answer it in the negative, allowing consideration of the Application to proceed in a timely manner.

Any other result would delay, not ‘expedite the conduct of’ the proceeding, and would cause, not prevent, “substantial prejudice” because it would be contrary to the public interest, including the interest of NRG shareholders who desire to sell their stock to Exelon.

Exelon’s Brief at 3 (emphasis in original).
Exelon disputes the NRG Companies’ claims that the proposed transaction is speculative.  Exelon notes that the owners of more than 51% of NRG’s outstanding shares have tendered their shares as of February 25, 2009.
  Thus, Exelon concludes, the Commission has jurisdiction pursuant to the Commission’s policy statement at 52 Pa. Code § 69.901 (relating to utility stock transfer under 66 Pa. C.S. § 1102(a)(3)).  Exelon’s Brief at 3.

Exelon contends that granting the Petition could adversely affect the transaction itself.  In contrast, it argues, denying the Petition and processing the Application in a timely manner would merely permit the Parties to present their cases.  “The balancing of any potential harms thus weighs heavily in favor of denying NRG’s Petition.”  Exelon’s Brief at 4.  
Disposition
Pursuant to 52 Pa. Code § 5.303(a), the Commission shall do one of the following with regard to a petition seeking interlocutory review and answer to a material question that has arisen during the course of a proceeding:

(1)  
Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)
Determine that the petition was improper and return the matter to the presiding officer.

(3) Decline to answer the question.

(4) Answer the question.

On consideration of the positions of the Parties, we will answer the question.  The NRG Companies have demonstrated that interlocutory review is necessary to prevent substantial prejudice that could not be satisfactorily cured during the normal Commission review process.  That prejudice arises from the need to expend substantial resources litigating issues through the normal Commission review process, even though those issues are not yet ripe.  Time and money spent to litigate this matter before the Administrative Law Judge could not be recovered even if the Commission subsequently determines through its normal review process that those issues are not ripe for adjudication.  Moreover, consideration of the question will expedite this proceeding because, as will be stated later in this Opinion and Order, we will limit the issues to be considered at this time.  Eliminating issues that are not yet ripe is in the public interest because it will save the Commission and the Parties time and money.   
Material Question
Positions of the Parties
The NRG Companies argue that the Application should be dismissed without prejudice, or held in abeyance, because it is not yet ripe for adjudication.  The NRG Companies contend that the terms and conditions of the proposed transaction are speculative.  They believe that the Commission should not consider this matter until those terms and conditions are known.  NRG Companies’ Brief at 1-2.

The NRG Companies note that the Application describes two ways in which the proposed transaction could occur.  The first is that Exelon would purchase NRG’s shares from its shareholders.  The second is that Exelon would negotiate an agreement with NRG.
  The NRG Companies assert, however, that Exelon has expressed its intention to only enter into a negotiated agreement.  NRG Companies’ Brief at 11.  They contend that the Application is “an attempt to gain leverage with the shareholders and possibly improve its prospect of obtaining sufficient votes to reach and consummate a negotiated agreement.”  Id. at 13.    

The NRG Companies also note that Exelon bears the burden of proving that the proposed merger will affirmatively benefit the public in a substantial way.  66 Pa. C.S. § 1103(a); City of York v. Pa. PUC, 449 Pa. 136, 295 A.2d 825 (1972).   Until the terms and conditions of the proposed transaction are finalized and known, the NRG Companies submit, Exelon cannot bear this burden.  Moreover, according to the NRG Companies, until the terms and conditions of the proposed transaction are finalized and known, the Commission cannot meaningfully evaluate the proposed transaction.  Petition at 2-3; NRG Companies’ Brief at 12-13 and 14.

The NRG Companies further note that the proposed transaction is subject to multiple conditions that must occur before Exelon will effectuate the proposed transaction.  One of these conditions is that Exelon will obtain the financing necessary to consummate the transaction.  Considering the absence of a financing plan at this time, the NRG Companies contend that the Commission cannot evaluate the potential impact of the proposed transaction on rates, reliability and quality of service.  NRG Companies’ Brief at 7.  The NRG Companies also point out that these conditions mean that Exelon might not effectuate the proposed transaction, even if it is approved by the Commission. Id., at 4.  They imply that the Commission should not waste public and private resources by considering a transaction that may not come to fruition. 
Exelon responds by arguing “the primary transaction for which Exelon seeks Commission approval is the change of control of the [NRG Companies] through the exchange offer, which clearly requires Commission approval under the Policy Statement” at 52 Pa. Code § 69.901.
  Exelon’s Brief at 6.  Exelon notes that more than 51% of NRG’s outstanding shares have been tendered.  Exelon contends that the terms and conditions of the exchange offer are known and that the conditions precedent to the consummation of the exchange offer are typical conditions that have not prevented the Commission from ruling on proposed mergers in the past.  Id. at 2, 8-9. 
Exelon disputes the NRG Companies’ assertion that “[T]here is effectively no transaction for the Commission to evaluate unless and until there is a negotiated deal.”  Exelon’s Brief at 5 (quoting the Petition at 3); see also, Exelon’s Brief at 7.  Exelon states that it would prefer to effectuate the proposed transaction through a negotiated agreement, but it has been unable to reach an agreement.  “Therefore, as is stated in the Application, the current and ongoing manner in which the transaction is proceeding is through the exchange offer.”  Exelon’s Brief, at 1.  Nevertheless, Exelon asserts that the issues presented to the Commission are the same regardless of whether the transaction is effectuated through the exchange offer or a negotiated agreement.  Id.
Exelon states that the exchange offer is not subject to a financing contingency.  Exelon’s Brief at 9.  Exelon also states that there is no reason why testimony concerning financing cannot be introduced in the normal course of these proceedings, thus allowing the Commission to evaluate the proposed transaction.
Id. at 10. 
In denying the NRG Companies’ Preliminary Objections, ALJ Chestnut stated “I agree that the terms and conditions of the proposed transaction . . . are speculative to some extent.”  Order Denying Preliminary Objections at 9.  However, she concluded that the Application was sufficient for the proceeding to continue at this time:

While the applicants may or may not be able to sustain their burden of establishing the requisite public benefits imposed in these types of application proceedings, the Application on its face contains sufficiently pleaded facts that could allow the Commission to approve the Application.  These allegations must be accepted as true for the purpose of considering the preliminary objection.
Id. at 10.
Disposition
We begin by quoting at length from the Application:
On November 12, 2008, Exelon, through Exelon Xchange, announced an exchange offer for all of the outstanding shares of NRG common stock.  Under the terms of the exchange offer, Exelon, through Exelon Xchange, is offering to exchange 0.485 of a share of Exelon common stock for each share of NRG common stock that is validly tendered and not withdrawn prior to the expiration date upon the terms and subject to the conditions contained in the prospectus/offer to exchange . . . .  Exelon had previously approached NRG regarding a negotiated transaction for a business combination of the two companies; however, NRG rejected Exelon’s offer, following which Exelon, through Exelon Xchange, commenced the exchange offer.  Consummation of the exchange offer by Exelon would result in Exelon acquiring a majority of the outstanding shares of common stock of NRG which would result in an indirect change of control of the [NRG Companies] within the meaning of the Policy Statement.
*
*
*

Exelon is hopeful that a negotiated agreement with NRG may occur, which would provide significant additional benefits for the combined company.  For example, a negotiated agreement would allow the Transaction to be implemented pursuant to a structure, described more fully below, that would reduce the amount of NRG debt required to be refinanced upon the completion of the Transaction.  A negotiated agreement with NRG would also allow the officers and employees of NRG to participate and add their intimate company knowledge to the process.  As a result, Exelon will continue its efforts to reach a negotiated agreement with NRG.  At present, however, Exelon is pursuing the Transaction without the cooperation of NRG’s management or a negotiated agreement with NRG.

Depending on whether or not such a negotiated agreement is reached, the various steps required to effectuate the Transaction could differ.  
Application at 9-11.
If the proposed transaction is effectuated pursuant to the exchange offer, the transaction mechanism described in the Application is as follows:  (1) Exelon Xchange will acquire at least a majority of the common shares of NRG through the exchange offer; (2) Exelon will seek to have NRG consummate a second-step merger of Exelon Xchange (or another direct or indirect wholly-owned subsidiary of Exelon) with and into NRG, in order to acquire all shares of NRG common stock not tendered and exchanged in the tender offer; (3) NRG will merge with and into Exelon or a direct or indirect wholly-owned subsidiary of Exelon (Forward Merger), unless certain conditions are met; and    (4) concurrently with or subsequent to the Forward Merger, Exelon will effect an internal reorganization of the company, so that Exelon will be the surviving company and the ultimate corporate parent of the NRG Companies.  Application at 12-13.   
If, however, the proposed transaction is effectuated pursuant to a negotiated agreement, the Application states: 

If Exelon is successful in reaching a negotiated agreement with NRG, Exelon may decide not to acquire NRG shares pursuant to the exchange offer and subsequent second step-merger structure described above, and instead could use an alternative method for structuring the Transaction.  For example, in a negotiated transaction, NRG might merge with a wholly owned subsidiary of Exelon, Exelon Ventures or Exelon Generation, in a transaction similar to the second-step merger described above.  Alternatively, Exelon may pursue a structure whereby Exelon is merged into NRG, with NRG as the surviving corporation, and NRG then being renamed as Exelon Corporation, followed immediately by the election of existing Exelon directors and officers to corresponding positions in the new Exelon Corporation . . . .  Applicants do not believe that such a structure requires approval under Section 1102(a)(3) or the Policy Statement because there will be no transfer of ultimate control of PECO, as control is defined under the Policy Statement . . . .   
Application at 14.
Finally, the Application includes the following request for relief:

The exchange offer structure . . . will not result in a change of control of PECO under the Policy Statement because Exelon and [Exelon Energy Delivery Company, LLC] shall remain its indirect and direct parent company, respectively.  The alternative structure [resulting from a negotiated agreement] would not result in a change in the ultimate control of PECO but would result in a change in the legal identity of PECO’s ultimate parent company if NRG is the surviving entity in a merger with Exelon.  This Commission, however, has recognized that changes in corporate structuring like these that are technical as opposed to substantive changes of control of jurisdictional utilities either do not require Commission approval or, if approval is required, deserve a process that is expedited and subject to a less onerous standard.  The Applicants request that the Commission confirm that no approval under Section 1102(a)(3) with respect to PECO is required or, alternately, grant such approval through the issuance of a Certificate of Public Convenience. 
Application at 26-27.
We agree with Exelon that the Application is ripe for adjudication with regard to Exelon’s proposal to effectuate the merger through the exchange offer (and subsequent steps).  We see no basis for the NRG Companies’ argument that Exelon only intends to effect the transaction through a negotiated agreement.
  Exelon has offered to purchase shares from NRG Energy’s shareholders, on the terms and conditions described in documents submitted to us for our review, and more than 51% of NRG Energy’s shares have been tendered to Exelon in response to that offer.  The Application and its attachments describe the proposed transaction in sufficient detail to provide notice as to the manner in which the proposed transfer of control is to be effected.  The Parties will have full opportunity to prepare their case and this Commission will be able to perform a meaningful evaluation of the proposed transaction.  We find that the Application pleads sufficient facts to require review of the exchange offer pursuant to the Policy Statement.  52 Pa. Code § 69.901(b).

We acknowledge that there are conditions that must occur before the exchange offer will be consummated, but we agree with Exelon that these conditions do not make the proposed transaction so indefinite as to make adjudication of the Application premature at this time (with regard to the proposal to merge through the exchange offer).  We frequently consider merger applications that contain conditions that must occur before closing but after we issue a decision on the application.  The mere possibility that a proposed transaction might not close, following our approval, does not prevent us from adjudicating the application for that transaction.  
Additionally, we agree with the ALJ that the question of whether the Applicants can introduce evidence sufficient to carry their burden of proof at trial is a separate question that is not before us at this time.  The question at present is whether the matter is ripe for adjudication.  With respect to the proposal to merge through the exchange offer and subsequent steps, we find that the matter is ripe.
With regard to Exelon’s proposal to effectuate the merger through a negotiated agreement, however, we are compelled to agree with the NRG Companies that the Application is not ripe for adjudication.  Exelon admits that it does not have a negotiated agreement for the merger.  Exelon also admits that a merger effected through a negotiated agreement could be structured in several different ways.  Those differences are significant.  For example, depending on how the transaction is structured, we may need to address the question of whether the transaction will transfer control of PECO (as distinguished from the NRG Companies).
We do not believe the Parties and the ALJ should be required to spend scarce public and private resources litigating hypothetical scenarios.  If Exelon is able to reach a negotiated agreement for the proposed transaction, it should amend its Application accordingly.  Unless and until that occurs, Exelon’s proposal to effectuate the merger through a negotiated agreement is not ripe for review.
We acknowledge that FERC has taken a different approach.  FERC noted that Exelon requested FERC approval of the proposed merger, regardless of “the interim steps and ultimate form of the transaction,” as long as the proposed transaction includes six key substantive principles.  Exelon Corporation, supra, at ¶ 6.  FERC granted approval on that basis.  

We decline to follow FERC’s lead.  To the extent that Exelon requests approval of a merger effected through a negotiated agreement, when no such agreement exists, Exelon asks this Commission to render an advisory opinion.  We will not do so.  We note, in this regard, that Exelon has asked this Commission to issue a certificate of public convenience for a change in control of PECO, or rule that such a certificate is not necessary, based on the negotiated agreement scenario.  We will not make such a decision without an adequate factual basis for doing so.  Additionally, we wish to avoid the possibility that the Parties will seek to re-litigate this matter based on a perceived deviation between the negotiated agreement assumed in this proceeding and the agreement that is in fact negotiated.  We believe the better approach is, instead, to wait until an agreement (if any) is reached.  

Conclusion

For the foregoing reasons, we will consider the Material Question.  We answer that question in the negative, but we limit the issues to be considered at this time, and refer this matter to the Office of Administrative Law Judge for further proceedings, all consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:
1. We grant consideration of the following Material Question:
Whether Exelon’s unilateral application for approval of a hostile takeover of Pennsylvania public utilities should be dismissed without prejudice to refile, or alternatively held in abeyance, because the final terms and conditions of the proposed transaction are unknown and speculative, and the application therefore is not ripe for review?

2.
We answer the Material Question in the negative.  Nevertheless, unless and until Exelon negotiates a merger agreement and amends its Application accordingly, Exelon’s proposal to effectuate the proposed transaction through a negotiated agreement is not ripe for review. 

3.
This matter is referred to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.
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BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 25, 2009

ORDER ENTERED:  June 25, 2009
� 	Exelon will not acquire the tendered shares until certain conditions (including obtaining regulatory approval) have been satisfied.	


� 	Exelon is engaging in a proxy solicitation to expand the NRG Energy Board of Directors and elect Exelon-nominated directors to the expanded Board.  Application at 10-11.


� 	This Policy Statement provides that the transfer of control of a public utility or its parent is jurisdictional, regardless of the tier of the transaction.


� 	The NRG Companies cite Section 203 of the Delaware General Corporation Law, which provides that an interested stockholder (defined as a stockholder who holds more than 15% of a company’s stock), cannot undertake a wide variety of transactions with the company for three years from the date that the stockholder became an interested stockholder.  Petition at 2, note 3.  There is no allegation, however, that Exelon is presently an interested stockholder.  Thus, we are not convinced that this statutory provision serves as a bar to the exchange offer itself, although it may impact the second-step merger and subsequent stages of the proposed transaction.  More to the point, we are unpersuaded that this statutory section makes adjudication of the Application premature at this time (with regard to the proposal to merge through the exchange offer).   
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