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OPINION AND ORDER

BY THE COMMISSION:
Introduction



Before the Commission for consideration and disposition are the Exceptions of Global NAPs South, Inc., Global NAPs Pennsylvania, Inc., Global NAPs, Inc. and Other affiliates (Global NAPs) to the Initial Decision Imposing Sanctions of Administrative Law Judge Wayne L. Weismandel (ALJ) issued June 5, 2009, and the Reply Exceptions of Palmerton Telephone Company (Palmerton). 
History of the Proceeding


On March 4, 2009, Palmerton filed a multi-count formal Complaint with the Commission at Docket No. C-2009-2093336, against Global NAPs.  In its Complaint, Palmerton alleged that Global NAPs:  (1) has refused to pay tariffed access charges for interexchange services provided by Palmerton, in violation of 66 Pa. C.S. § 3017(b); (2) has obtained interexchange traffic termination service from Palmerton without submitting an access service request, in violation of Palmerton’s tariff; (3) has asserted a bad faith dispute of the carrier access bills (“CABs”) submitted by Palmerton for termination of traffic; (4) has failed to pay terminating access bills within thirty days of submission of the bill, in violation of Palmerton’s tariff; (5) is operating as an access provider and/or an interexchange carrier (IXC) without certification by the Commission, in violation of 66 Pa. C.S. § 1102(a); and (6) is violating its competitive local exchange carrier (“CLEC”) certificate from the Commission, by failing to maintain its financial and legal fitness.



Simultaneously with its Complaint, Palmerton filed a Petition for Interim Emergency Order (Petition), pursuant to 52 Pa. Code § 3.6, which requested that Global NAPs be required to provide adequate assurance of payment ability or pay all outstanding intrastate, interexchange access bills, pending final resolution of this proceeding.  In the event that Global NAPs failed to provide adequate assurance or failed to pay outstanding bills, Palmerton requested that Global NAPs be directed to cease sending traffic to Palmerton for termination until the bills were paid.  As adequate assurance, Palmerton specifically requested that Global NAPs either obtain a surety bond or place in a separate bank escrow account the amount of $209,483.34, which bond or escrow account would remain irrevocable and in effect pending further order of the Commission.  


On March 12, 2009, consistent with our regulations at 52 Pa. Code 
§ 3.6a, a hearing on the merits of the Petition convened with both Parties in attendance. 


On March 19, 2009, the ALJ issued an Order Denying Interim Emergency Relief and Certifying Material Question for Interlocutory Review.


On April 16, 2009, at the Public Meeting of that date, the Joint Motion of Commissioners Robert F. Powelson and Commissioner Wayne Gardner was adopted by the Commission (Vice Chairman Christy concurring in part and dissenting in part, Commissioner Pizzingrilli dissenting), answering the material question in the negative and directing that the matter be remanded to the Office of Administrative Law Judge (OALJ) for further proceedings consistent with the Motion.  The Motion directed the presiding ALJ to schedule this matter for expedited consideration with the goal of completing the proceeding on the formal Complaint of Palmerton Telephone Company within 120 days of the entry date of the Commission’s Order.  The Opinion and Order was entered May 5, 2009.



On April 20, 2009, this case was reassigned by OALJ to ALJ Wayne L. Weismandel.  Also on April 20, 2009, ALJ Weismandel issued an Order joining Verizon Pennsylvania, Inc., as an indispensable party in this case.



On May 15, 2009, a hearing was convened to determine the appropriate amount of escrow or surety bond to be required of Global NAPs in this matter.



On May 18, 2009, ALJ Weismandel issued an Order Establishing Financial Security directing Global NAPs to provide documentation no later than May 28, 2009 demonstrating that Global NAPs had obtained a surety bond in favor of Palmerton in the amount of $246,108.20 pending a final order by the Commission in the underlying Complaint case.



On May 19, 2009, Global NAPs terminated Voice Over Internet Protocol (VOIP) traffic to Palmerton.



On May 22, 2009, Global NAPs filed a Motion for Reconsideration of the Surety Bond.



On May 26, 2009, the ALJ reduced the amount of the surety bond to $205,972.79 reflecting the fact that Global NAPs is no longer sending traffic to Palmerton.  However, Global NAPs subsequently failed to file the documentation required by the ALJ.



On May 29, 2009, Palmerton filed a Request for Sanctions against Global NAPs with the ALJ.  Global NAPs responded by filing a letter with the ALJ stating that the imposition of sanctions is inappropriate because Global is under a Temporary Restraining Order (TRO) issued by the United States District Court for the District of Massachusetts which prevents Global NAPs from providing the financial security directed by the May 26, 2009 order of the ALJ.



On June 3, 2009, Global NAPs filed a Motion for Modification of the Timing Requirements for the Bond in which Global NAPs proposed to provide the bond on an installment basis over a four month period.



On June 4, 2009, the ALJ conducted a hearing on Palmerton’s request for sanctions.



On June 5, 2009, the ALJ issued an Initial Decision Imposing Sanctions which ordered a civil penalty in the amount of $1,000 per day commencing on May 29, 2009, and accruing until such time as Global NAPs provides documentation to the Commission and to Palmerton demonstrating that Global NAPs has obtained a surety bond in favor of Palmerton in the amount of $205,972.79.



On June 10, 2009, Global NAPs filed Exceptions to the Initial Decision Imposing Sanctions, and on June 15, 2009, Palmerton filed Reply Exceptions. 

Discussion


We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
In this case, the ALJ made thirteen Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

This matter involves the imposition of sanctions related to the Complaint filed by Palmerton against Global NAPs, et al.  Palmerton’s Complaint alleges that Global NAPs is involved in the delivery of telecommunications traffic that utilizes Palmerton’s tariffed, intrastate, terminating switched access service and that Global NAPs has failed to pay Palmerton the applicable rates for this service.  Pending the outcome of the Complaint, Palmerton requested interim emergency relief.  See, 52 Pa. Code § 3.6.  Specifically, Palmerton requested an Order directing that Global NAPs either obtain a surety bond in the amount of $209,483.34, or place this amount in escrow.  Palmerton avers that obtaining a surety bond and/or placing an amount in escrow is the same solution directed by the Commission in the matter of Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Co., Docket No. C-20028114 (Order entered August 8, 2002) (Level 3 Material Question Order), pending the outcome of litigation.    



As alternative relief, Palmerton requested that Global NAPs pay, in good faith, the entire amount due, subject to refund with interest, as shall be determined by the Commission at the conclusion of the Complaint proceeding, or that Global NAPs be directed to cease sending traffic to Palmerton unless and until such time as Global NAPs pays to Palmerton all amounts outstanding for intrastate interexchange access services provided, plus late payment charges per Palmerton’s tariff, pending the outcome of the formal Complaint adjudication.  See, Palmerton Petition for Interim Emergency Order at 18.





We concluded that Palmerton established a need for interim emergency relief pending its formal Complaint.  We directed the presiding ALJ to make additional factual findings to determine the appropriate amount for a surety bond or for placement in an escrow account so that Global NAPs may comply and provide a level of good faith during the pendency of the proceeding.  In our view, such an interim determination is completely neutral to the eventual outcome of the case, including the final determination on whether the traffic at issue is jurisdictional and, if found to be jurisdictional, what intercarrier compensation rates are applicable to such traffic. 

We directed the presiding ALJ to establish the escrow amount or the amount for a surety bond within thirty days of the entry date of our Opinion and Order.  I.D. at 1.  Additionally, we directed the presiding ALJ to schedule this matter for expedited consideration with the goal of completing the proceeding on the Complaint within 120 days of the entry date of this order.  


In the Initial Decision Imposing Sanctions, the ALJ found that the Commission has jurisdiction over the parties to and the subject matter of this proceeding, i.e., the imposition of sanctions.  I.D. at 9, Conclusion of Law No. 1.  The ALJ also found that Global NAPs South, Inc., is the only Global NAPs entity certificated to operate in Pennsylvania; that Global NAPs South is not a party in  Case No.: 1:08-mc-10298-NG (United States District Court for the District of Massachusetts), nor in Global NAPs, Inc. v. Verizon New England, Inc., d/b/a Verizon Massachusetts, Civil Action Nos. 02-12489-RWZ, 05-10079-RWZ; that Global NAPs has made no attempt to obtain the required surety bond; and that Global NAPs has made no attempt to obtain the permission of the United States District Court for the District of Massachusetts to permit the expenditure of funds necessary to obtain the required surety bond.  I.D. at 6, Findings of Fact Nos. 8, 10-12.  The ALJ thereupon ordered the imposition of a civil penalty on Global NAPs in the amount of $1,000 per day, commencing May 29, 2009, and accruing until such time as Global NAPs provides appropriate documentation to the Commission and to Palmerton demonstrating that Global NAPs has obtained a surety bond in favor of Palmerton in the amount of at least $205,972.79.  I.D. at 11.
Global NAPs’ Exceptions



Global NAPs filed four Exceptions to the Initial Decision Imposing Sanctions: (1) a contempt finding and sanctions are not justified on the facts; (2) the bonding order should be reconsidered in light of Palmerton’s poor chance of success, decreased injury, and lesser financial risk; (3) the expedited trial schedule ordered by the Commission should be returned to a normal one due to changed circumstances and prejudice to Global NAPs; and (4) the case should be dismissed.  In its prayer for relief, Global NAPs essentially requests that we grant these Exceptions.


In its Reply Exceptions, Palmerton contends that Global NAPs’ Exceptions Nos. II, III, and IV should not be considered as they are beyond the scope of the Initial Decision Imposing Sanctions.  Palmerton argues that Global NAPs, through its Exceptions, has effectively (and untimely) requested reconsideration of our May 5, 2009 Order and has impermissibly filed a Motion to Dismiss with the Commission, effectively disregarding our prior determination with respect to jurisdiction and by-passing the ALJ.  Palmerton Reply Exc. at 5.  We agree.  
Global NAPs’ Exception No. II is transparently a Petition for Reconsideration of our Order of May 5, 2009, even to the extent of citing the Duick standard.
  Even if we were to view this Exception as a Petition for Reconsideration we would deny it as it fails to raise any matters designed to convince us that we should exercise our discretion to rescind or amend our prior order in whole or in part.  Global NAPs’ Exception No. II is denied.
Global NAPs’ Exception No. III states that “due process requires or strongly suggests that Global NAPs’ hearing should follow rather than precede that of CommPartners in Buffalo Valley Telephone Company v. CommPartners, LLC and Other Affiliates, Docket No. C-2009-2105918 (filed May 6, 2009)” (emphasis added).  Palmerton, in its Reply Exception, points out that there is no linkage between these two cases and that Global NAPs may solicit or subpoena any material or testimony it needs from CommPartners.  Reply Exc. at 17.  We agree.  Global NAPs has not convincingly demonstrated that its opportunity to be heard will be impacted by the established procedural schedule beyond that of any other party similarly situated and faced with deadlines which the Commission feels appropriate to a specific case.  Global NAPs’ Exception No. III is denied.
Global NAPs’ Exception No. IV asks that this case be dismissed on grounds of lack of jurisdiction and federal preemption, pointing to our decision in Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Company, Docket No. C-20028114 (Order entered January 7, 2003) and an unreferenced New York Public Service Commission decision.
  Global NAPs’ Exc. at 11-12.  To the extent that this Exception is actually a Motion for Summary Judgment under 52 Pa. Code §5.102, it should properly be before the ALJ.  In the context of these Exceptions, we decline to dismiss this case.  We agree with the ALJ’s Conclusions of Law Nos. 1-3: the Commission has jurisdiction over the parties to, and the subject matter of, this proceeding, i.e., the imposition of sanctions; Global NAPs South, Inc. is a public utility certificated by the Commission as a competitive local exchange carrier in Pennsylvania; as a certificated public utility in the Commonwealth of Pennsylvania, Global NAPs South, Inc. is subject to the provisions of the Code, the Commission’s regulations, and Commission orders.  Global NAPs’ Exception No. IV is denied.
With respect to Global NAPs’ Exception No. I, that a contempt finding and sanctions are not justified on the facts, Palmerton contends that Global NAPs has not even attempted to comply with our Order of May 5, 2009.  Palmerton Reply Exc. at 6.   The ALJ also spoke to this point in his Initial Decision Imposing Sanctions:

The Commission determined in its Order that financial security was required of Global NAPs.  My orders pursuant to that determination fixed the type and amount of that financial security.  As of May 18, 2009, Global NAPs knew what kind of financial security was required and the date by which it had to be obtained.  Yet it did nothing to even attempt to comply.  Despite its protestations to the contrary, Global NAPs willfully failed to comply with the Commission orders.  The imposition of a civil penalty, continuing as a separate and distinct violation for each day until compliance is achieved, is richly justified.  Global NAPs’ actions warrant the maximum civil penalty that the Commission is authorized to impose.

 I.D. at 9.


Upon considering the record in this matter, we agree with the ALJ.  Global NAPs’ Exception No. I is denied.


Conclusion
Based upon the foregoing discussion, we shall deny Global NAPs’ Exceptions Nos. I through IV, and adopt the Administrative Law Judge’s Initial Decision Imposing Sanctions; THEREFORE,


IT IS ORDERED:

1.
That the Exceptions of Global NAPs South, Inc., Global NAPs Pennsylvania, Inc., Global NAPs, Inc. and Other affiliates to the Initial Decision Imposing Sanctions of Administrative Law Judge Wayne L. Weismandel are denied, consistent with this Opinion and Order.
2.
That the Initial Decision Imposing Sanctions of Administrative Law Judge Wayne L. Weismandel is adopted consistent with this Opinion and Order.
[image: image1.emf]






BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  June 25, 2009
ORDER ENTERED:  June 25, 2009
	�	As to the intrastate and interstate nature of the Global NAPs VoIP traffic that has been and is being terminated at Palmerton’s facilities, the parties may consider the FCC’s “safe harbor” provisions that relate to the financial contribution assessments for VoIP traffic for the federal universal service fund.  See generally In re Universal Service Contributions Methodology, et al., WC Docket No. 06-122 et al., (FCC June 27, 2006), Report and Order and Notice of Proposed Rulemaking, slip op., FCC 06-94, ¶¶ 53-58, at 27-30.


	�	Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982).


� 	We believe that the case cited is: TVC Albany, Inc. d/b/a Tech Valley Communications v. Global NAPs, Inc., (NY PSC, March 20, 2008), Case 07-C-0059, but we find that this case has no bearing on the issue of sanctions. 
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