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Tune 25, 2009

James J. McNully, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor North

PO Box 3265

Harrisburg, PA 17105-3265

RE:  Application of Exelon Corparation, Exelon Xchange Corporation and PECO Energy
Company for Certificates of Public Convenience Evidencing Approval of the Transler of
Ultimate Control of NRG Energy Center Pillsburgh LLC and NRG Encrgy Center
Harrisburg LLC, Approval of the Related Affiliated Transactions, and All Other
Approvals or Certificates Appropriate, Customary or Necessary under the Public Ulilily
Code to Carry Oul the Transaction Described in the Application; Docket Nos. A-2009-
2093057, A-2009-20930358 and A-2009-2093059; BRIEF IN SUPPORT OF THE
PETITION OF THE NRG ENERGY COMPANILES FOR CERTIFICATION OF A
DISCOVERY RULING FOR INTERLOCUTORY REVIEW

Dear Secretary McNulty:

Enclosed for filing on behalf of NRG Energy Center Piltsburgh LLC and NRG Encrgy Center
Harrisburg LLC arc an original and nine (9) copies of their Brief in Support of the Petition for
Certification of a Discovery Ruling for Interlocutory Review.

Copies are being served in accordance with the attached Certificate of Service. Pleuse date-
stamp my file copy and return it with ovr messenger. If you have any questions regarding this
filing, please direct them to me,

ALLENTOWN  HARRISBURZ LANCASTER PHILADELPHIA PITTsBUREH  PRINCETON  WasHing ron, D.C.

A PENNEYLVAN PROFESSIONAL CORPORATION
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James J. McNulty, Secretary
June 25, 2009
Page 2

cerely,

Divid P. Zatubith
Counsel for .
NRG Energy Center Pittsburgh LLC and
NRG Energy Center Harrisburg LLC
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Enclosures
¢: Per Certificate of Service
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James J. McNulty, Sceretary
June 25, 2009
Page 3

bee:  Chris O’Hara
Yvonnc Harnischfeger
Steve Arabia
Jan Sockel
Keith Li
Tim Merrill
Julia Frayer
Mike Gang
Chris Wright
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CERTIFICATE OF SERVICE
Docket Nos. A-2009-2093057, A-2009-20930358, and A-2009-2093059

I hereby certify that I have this day served true copics of the forcgoing Bricf in Suppori
ol Petition of the NRG Companies for Certification of a Discovery Ruling for Tnterlocutory
Review, upon the parties, listed below, in accordance with the requirements of 52 Pa. Code §
1.54 (relating to service by a party).

V1A ELECTRONIC AND FIRST CLASS MAIL

Tanya J. McCloskcy, Esquire
Shaun A. Sparks, Esquire
Jennedy S. Johnson, Esquire
Office of Consumer Advocate
5355 Walnut Strect

Forum Place, 5 Floor
Harrisburg, PA 17101-1923
E-mail: tmecloskey@paoca.org
E-mail: jjohnson@paoca.org
E-mail: ssparks@dpaoca.org

Richard ITahn, Consultant
LaCapra Associatcs

9th Floor

One Washinglon Mall
Boston, MA 02108

E-mail: rhalm@lacapra.com

JTohnnie E. Simms, Chief Frosecutor
Richard A. Kanaskie, Senior Prosecutor
Officc of Trial Staff

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street — 2 West

PO Box 3265 '

Harrisburg, PA 17105-3265

E-mail: josimms(state.pa.us

E-mail: rkanaskic(@slate.pa.us

William R. Lloyd, Esquire

Steven C. Gray, Esquire

Office of Small Business Advocate
Commerce Building, Suitc 1102
300 North Second Street
Harrisburg, PA 17101-1303
E-mail; willloyd(@state.pa.us
E-mail: sgrav@ostate.pa.us

Paul R. Bonney, Esquire

Ward Smuth, Esquire

Regulatory East

Exelon Business Services Company
2301 Market Street, S26-2
Philadelphia, PA 19101-8699

E-mail: paul.bonney(@exeioncorp.com
E-mail: ward.smitl{@exelon.corp.com

Robert C. Gerlach, Esquirc

Ballard Spahr Andrews & Ingersoll, LLP
1735 Markel Street — S1% Street
Philadelphia, PA 19103-7599

E-muil: Gerluch@ballardspahr.com

Kevin J. McKeon, Esquire
Thomas J. Sniscak, Esquirc
Katherine E. Lovette, Esquire
HawkeMcKeon & Sniscuk LLP
100 N. 10th Street

I O.Box 1778

Harrisburg, PA 17105-1778

E-mail: kimckeon{@hmslegal.com
H-mail: tjsniscak@hmslegal.com

E-mail: kelovette@hmslegal.com
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Matthew W. S. Estes, Esquire
Cliftord M. Naeve, Esquire
John S. Moot, Esquirc
Skadden, Arps, Slate, Meagher
& Flom, LLP
1440 New York Avenue, N.W.
Washington, DC 20005
E-mail: Matthew.estes(@skadden.com

E-mail: Mike Naevefi@skadden.com
E-mail: John.moot@skadden.com

David M. Kleppinger, Esquire
Barry A. Naum, Esquire

Charis Mincavage Esquire
McNees Wallace & Nurick LLC
100 Pine Street, P.O. Box 1166
Harrisburg, PA 17108-1166
Telephone: (717) 232-8000
Facsimile: (717)237-5300
E-mail: dkicppinger@mwn.com
B-mail: bnaum@mwn.com
E-mail: cmincavage@mwn.com

DATED: June 23, 2009

Dantiel Clearficld, Esquire

Mark S. Stewart, Esquire

Carl R. Shultz, Esquire

Eckert Scamans Cherin & Mellott, LLC
213 Market Street - 8th Floor

P.C. Box 1248

Harrisburg, PA 17108-1248

E-mail: dclearfield{@eckertseamans.com

E-mail: mslewart(@eeckeriseamans.com

E-mail: cshultz(@eckertseamans.com

David P. Zambito \V/

Page 2 of 2



BEFORE TIIE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Administrative Law Judge
Marlane R. Chestnut

Application of Exelon Corporation, Exelon Xchanpe Corporation and : Docket Nos.
PECO Energy Company for Certificates of Public Convenience : A-2009-2003057
Evidencing Approval of the Transfer of Ultimatc Control of NRG Energy  :  A-2009-2093058
Center Pittsburgh LLC and NRG Energy Center Harrisburg LIC, : A-2009-2093059
Approval of the Related Affiliated Transactions, and All Other Approvals

or Certificates Appropriate, Customary or Necessary under the Public

Utility Code to Carry Qut the Transaction Described in the Application

BRIEFK IN SUPPORT OF PETTTION OF
THE NRG ENERGY COMPANIES FOR CERTIFICATION OF
A DISCOVERY RULING FOR INTERLLOCUTORY REYIEW

NRG Energy Center Pittshurgh LLC (“NRG Pittsburgh™) and NRG Energy Center
Harrisbﬁrg LLC (*NRG Harrisburg”) (collectively “NRG Companies™), by their attorneys, Post
& Schell, P.C., hereby file this Bricf in Support of their Petition for Certilicalion of a Discovery
Ruling for Intcrlocutory Review (“Petition™), pursuant to the Regulations of the Pennsylvania
Public Ulility Commission (“Commission™} at 52 Pa. Code § 5.304. The Petition requests
interlocutory review of the discovery issues explained below because they involve a novel issue
of law in Pennsylvania, which should be resolved immediately by the Commission so that the
NRG Companies and other parties have adequate information necessary for the complete

development of their cases in a timely manner. For the reasons that follow, the Petition should

be granted.
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1 BACKGROUND

On Febmary 26, 2009, Exelon filed the a.bove-captjoned Application, seeking
Commission approval of the proposed change in control of NRG Energy Inc. (“NRG Energy™)
and its affiliates, including NRG Pittsburgh and NRG Harrisburg. The Applicants include only
Exelon, Exelon Xchange, and PECO. The NRG Companies are not applicants to the Application
and oppose the proposed transaction.

The exchange offer is the first step in Exelon’s plan to acquire control of NRG Encrgy
and acquire all of the issued and outstanding sharcs of NRG Encrgy common stock., See Exclon
Application, Ex. A at p. i. Exclon intends (o seek to have NRG Energy consummuate a second-
step merger of Exelon Xchange, or other wholly-owned subsidiary of Exelon, within and into
NRG Energy after completion of the acquisition. See Exelon Application, x. A at p. i
However, Exelon itself admits that the structure will change if it enters into a negotiated
ag,rcc:men‘[.1

Pursuant to 52 Pa. Code § 5.341 and Prehearing Order No. 1, the NRG Companies served
Interrogatories And Requests For Production Of Documents — Set I (hereinafter “NRG
Interrogaton'es—Set I”) upon Exelon on May 35, 2009 On May 11, 2009, Exelon served
Objections to fifty-three (53} of the NRG’s eighty-three (83) Interrogatories (hereinafter “Exelon
Objections™), including NRG Interrogatories-Set I, Nos. 21 and 22, More specifically, Exelon
objected to NRG Interrogatories-Set I, Nos. 21 and 22 for the following reasons: that
information related to its decision to undertake the proposed transaction and determine the price

it would pay to acquire NRG Encrgy is not relevant; the information sought is cither confidential,

' By order entered on Junc 25, 2009 at this docket, the Commission delermined that evaluation of a
negotiated agresment is not ripe for adjudication at this time.
A Protective Order, agreed to by the parties, was issued on April 17, 2009 by Y our Honor.
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proprietary or highly confidential; and that the information requested in NRG Interrogatories-Set
I, Nos. 21 and 22 i3 protected by the so-called “white knight privilege.”

On May 14, 2009, after attempts to resolve Exelon’s ahjections were unsuccessful, the
NRG Companies filed a “Motion to Compel Applicants to Answer Interrogatorics and Requests
for Production of Documents Propounded by NRG Companies on Exclon — Set 1” Exelon
answered the NRG Companies’ Motion to Compel on May 18, 2009. NRG attempted to resolve
the Set I discovery disputes with Exelon on several occasions. As a result of those contacts and
upon review of information eventually produced in response to the NRG Interrogatories-Set 1,
the NRG Companics withdrew a substantial portion of its Motion to Compel. The NRG
Companics, however, did not withdraw their Motion with respect to NRG Interropatorics-Sct T,
Nos. 21 and 22.

In response to Interrogatories-Set I, Nos. 21 and 22, Exclon rcfused lo provide any
information, stating only that they have objected to these interrogatories. Therefore, on May 28,
2009, the NRG Companies filcd an Amended Motion to Compel.

On Junc 15, 2009, Your Honor issued an order ruling on the NRG Companies’ Amended
Motion to Compel (“Discovery Order”).” Therein, Your Honor concluded that the information

sought in NRG Interrogatories-Set I, Nos. 21 and 22 was privileged from discovery pursuant to a

’ Your Honor also questioned whether NRG had adequately pursued negotiations with Exelon on
discovery issues. It should be noted howcver that Exelon never expressed any flexibility or willingness to
compromise regarding NRG Interrogatories-Set [ Nos. 21 and 22, Further, time for compromise had run
out. It was necessary for NRG to take appropriate steps to attempt to obtain information needed for its
prepared direet lestimony Lhat was due, under the truncated litigation schedule adopted at the request of
Exelon, on Junc 5, 2009, Given the hostile nature of the acquisition, NRG is not a normal protestant and
Exelon has no incentive to compromisc. Tndeed, Your Honor’s determination will effectively provide
Exelon with carte blanche to decline to answer NRG’s discovery. Tn short, NRG will be denied its ability
to present effectively its case.
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business strategy privilege. See Discovery Order, at p. 4. Your Honor also held that NRG
Interrogatories-Set I, Nos. 21 and 22 were irrclevant. See id.

Contrary to these broad conclusions, a business strategy privilege has not vet been
recognized under Pennsylvania law,” but in any event it has been misapplicd and does not serve
as a blanket bar to the production of the information sought in NRG Interrogatories-Set I, Nos.
21 and 22 from discovery. Further, the information sought in NRG Interrogatories-Set 1, Nos. 21
and 22 is highly relevant to the NRG Companics’ claims in the above-captioned proceeding that:
the Application is not ripe for review; Exclon lacks definitive plans for ownership and operation
of the NRG Companies; and, the acquisition could adversely affect electric generation markcts.
For the reasons that follow, the NRG Companies respectfuily request that the discovery question

presented herein be certified to the full Commission for interlocutory review.

I1. STATEMENT OF MATERIAL QUESTION

Whether Pennsylvania has adopted the so-called “white knight” or business stratepy
privilege to bar discovery related to business stralegy information and, if so, has the privilege
heen properly applied in this proceeding?

Supgested answer: To the extent that such o privilege exists, it has
been misapplied in this case.

III. ARGUMENT

in this casc, Your Honor denied the Amended Motion to Compel of the NRG Companies

and sustaincd Exelon’s Objections to NRG Interrogatories-Set T, Nos. 21 and 22, concluding that

* Ixelon, in its objections and answers to motions to compel, relers o the privilege as the “white knight
privilege.” For reasons discussed below, the “white knight” privilege is simply inapposiic to the current
situation.
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the information sought was protected by a business strategy privilege and not relevant to this
proceeding. However, there is no body of law in Pennsylvania that has vet recognized the
busincss stratcgy privilege (or “white knight privilege,” as referred to by Exelon). Were the
Commission to recognize such a privilege, it must be applied very narrowly based upon a
specific objection to disclosing specific facts regarding future business plans or ongoing
negotiations, rather than as a broad objection to any analyscs of transaction that is now public.
Further, as explained below, the information sought in NRG Interrogatories-Set I, Nos. 21 and 22
is highly relevant to thec NRG Companies’ claims, as well as the Commission’s review of the

above-captioned procceding.

A. The business strategy privilege is not applicable to the materials sought by
the NRG Companies regarding the publicly announced proposed transaction
that is hefore the Commission.

Your Honor denied the NRG Companies” Amended Motion to Compel and sustained the
objections of Exelon, in part, on the basis that such information is privileged from discovery by a
business strategy privilege. See Discovery Order, at p. 4. Your Honor concluded that the public
policy éonsidcrations of the privilege prevent disclosure of the information requested in NRG
Interrogalonies-Set I, Nos, 21 and 22. Ilowever, there is no body of law in Pennsylvania that
cTeates 4 business strategy privilege that serves as an absolute bar to discovery, and the crcation
of such a privilege is not warranted in the instant proceeding.

The so-called business strategy or “white knight” privilege developed in the context of
hostile takeover litigation, where the Court of Chancery of Dclawarc “recognized a farget
corporation’s need to protect secret business strategics, such as ncgotiations with a white knight,
from discovery by a hostile bidder.” Cincinnati Bell Cellular Sys. Co. v. Ameritech Mobile

Phone Serv., Civ. Action No. 13389, 1995 Del. Ch. LEXIS 63, at *8 (Del. Ch. May 17,
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1995)(emphasis added) (citing Grand Metropolitan PLC v. The Pillsbury Company, Civ. Action
Nos. 10319, 10323, 1988 WL 130637 (Del. Ch. Nov. 22, 1989)).° The purpose behind the
busincss sirategy or “white knight” privilege has been explaincd as follows:

[Tlhis court and others have recognized that in a contest for
corporatc control, the board of directors of a target company
continues to have an ongoing responsibility to manage the
corporation and, in the face of such a contest, that responsibility
may entail the exploration ol allemative transactions that would
better promote corporate and shareholder welfarc. The discovery
process may Icgifimately give some consideration to such efforts.
We have repeatedly recognized that disclosure of such efforts,
whilc they are ongeing, may be detrimental to sharcholder
interests. Thus, wnder auihority of Rule 26(c), we have, when a
threal of that kind is present, engaged in an analysis that aticmpls
to evahiate the importance of the matter sought to be discovered to
the party seeking it; the risk of nonlitigation injury that might
occur to the target corporation if discovery is permitted; and the
stage of the company’s efforts, as well as the stage ol the litigation.

Grand Metropolitan, at *2 (footnote omitted) (emphasis added).

Nevertheless, as explained by Court of Chancery of Delaware, the business strategy or
“white knight” is not tcchnically a privilege. Grand Metropolitan, at *2. See also BNS, Inc. v.
Koppers Co., 683 F. Supp. 454, 457 (D. Del. 1988) (“There is no Delawarc casc which protects
‘whife knight’ documents through a ‘white knight’ privilege.”); /palco Eniers. v. PSI Resources,
148 F.R.D. 604, 606 (S.D. Ind. 1993) (“Neither federal common law nor federal case law
establishes an evidentiary privilege for business stratcgics.”), Rather, it is a basis for
determining whether a target company’s secret, defensive business strategies should be protected
from discovery through a protective order.

Indeed, the rule relied upon by the Dclaware Court in Grand Metropolitan, supra, Rule

26(c) of the Rules of the Court of Chancery of the State of Delaware, provides, in relevant part,

* Copies of the unpublished opinions of Cincinnati Rell Cellular and Crand Metropolitan are attached
hereto and marked as Appendices A and B, respectively.
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that a party may, upon good cause shown, scck a protective order providing that “confidential
research, development, or commercial information not be disclosed or be disclosed only in a
designated way.” Del. Ch. Ct. R. 26{(c}(7). Similarly, federal cases dealing with the topic find
protection, if needed, under the Federal Rules of Civil Procedure for protective orders, Rule
26(0).5 Thus, to the extent that business strategy or other “whitc knight” information has been
protected from discovery, such pratection has been in the form of a protective order.

Importantly, there is no body of law in Pennsylvania that creates a business strategy
privilcge that scrves as an absolule bar to broad categories of discovery and the creation of such
a privilege is not warranted in the instant proceeding. Indeed, no Pennsylvania authority was
cited in either Exelon’s Objections, Exelon’s Answer to the Amended Motion to Compel, or the
Discovery Order to support the proposition that the information sought in NRG Interrogatories-

Set I, Nos. 21 and 22 is immune from discovery under a business strategy privilege.” In fact, as

b See, e.g, Corning Inc. v. SRU Biosystems, LLC, 2004 1.S. Dist. LEXIS 14831, 7-6 (D. Del. July 7,
2004); Ipalco Enters. v. PSI Resources, 148 F.R.D. 604, 607 (3.D. Ind. 1993); Coastal Corp. v. Texas
Eastern Corp., TO7 F. Supp. 280, 281 (S.D. Tex. 1989); BNS Ine. v. Koppers Co. Inc., 683 F. Supp. 454,
457 (3. Del. 1988); Parsans v. Jefferson-Pilot Corp., 141 ERI). 408, 419 (M.D. N.Car. 1992); Temple
Holdings Ltd. v. Sea Containers Ltd,, 131 FR.D. 360 (D. D.C. 1989); Stena Finance B.V. v. Sea
Containers Lid., 131 T.R.D. 361, 362 (D. D.C, 1989); Piven v. Sea Containers, Fed. Sec. L. Rep. P
94,828 (D. D.C. 1989); In the Marter of a Subpoena, Dated Qctober 2, 1987 Issued to; Paine Webber
Ine, 1V7 FRIM 352 (S.1. NUY. 1987); Fmpire of Coroling, Inc. v. Mockle, 108 FR.ID. 323, 326 (S.D.
Fla. 1985).

" Inits Objections to NRG Interrogatories-Sets [, III & IV, Exelon cites five non-binding opinions for the
proposition that the Commission should adopt a business strategy or “white knight” privilege. However,
these cascs arc inapposite. Firsl, two of the cases cited by Exelon concluded that Delaware has no “white
knight” privilege within its body of jurisprudence, and that protection of business stratcgics {fom
discovery, if it is to exist at all, must come in the form of a protective order. See, Ipalco Enters. v. PST
Resources, 148 TR.D. 604, 606-607 (S.D. Ind. 1993); BAS, Inc. v. Koppers Co., 683 E. Supp. 454, 457
(D. Dcl. 1988). Sceond, in Parsons v, Jefferson-Pilor Corp., 141 FR D, 408 (MD.N.C. 1992), the court
relied on Grand Meiropoliten, supra, to conclude that the business strategy privilege “represenls @ sound
application of Kwules 26¢b)(1) and (c),” ie., the Federal Rules regarding admissibility and protective
orders. third, in Atlantic Research Corp. v. Clabir Corp., Civ. Action No. 3783, 1987 WL 758584 (Del.
Ch. T'eb. 10, 1987), the court did not hold that business strategy information is protecied by the so-called
“while knight” privilege; rather, the court compared the relevancy of the onguoing business strategy with
the potential prejudice to conclude that the information did not need to be disclosed. Finally, in
fClontinued on next page. )
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acknowledged in the Discovery Order, “the Commission has not yet had an opportunity to

address this issuc....” See¢ Discovery Order, at p.3.

Similar to the Rules of the Court of Chancery of the State of Delaware and the Federal
Rules of Civil Procedure, the Commission’s regulations provide a mechanism by which a party
may, for good cause shown, obtain a protective order ta protect or limit discovery as {ollows:

A trade secret or other confidential rescarch, development or
commercial information may not be disclosed or be disclosed only
m a designated way. Protective order to protect or limit this type
of information shall be issued under § 5.423 (relating to order to
limit the availability of proprietary information).

52 Pa. Codce § 5.362(a)(7). Scction 5.423 of the Commission’s regulations provide, in relevant
purt, as [oHows:

A petition for protective order to limit the disclosure of a trade
secret or other confidential information on the public record will be
granted only when a party demonstrates that the potential harm to
the party of providing the information would be substantial and
that the harm to the party if the information is disclosed without
resiriction outweighs the public’s interest in free and open access
to the administrative hearing process. A protective order to protect
trade secrets or other confidential information will apply the least
restriclive means of limitation which will provide the necessary
protections from disclosure.

52 Pa. Code § 5.423(a). Indeed, Commission regulations and policy recognize that a balancing

of interests must occur — as opposed to a blanket grant of privilege for information related to

business strategy.

{...continuad from previous pags.}

Corporate Properiy Assocs. 8, L.P. v. Amersig Graphics, Civ. Action No. 13241, 1995 Del. Ch. LEXIS
40 at *6 (Del. Ch. Mar. 24, 1993), the court cited Grand Metropolitan, supra, and denied, in part, a
motion to compel on the basis that the requesting parties had “not shown that these negotiations are vital
to their case.” Thus, contrary to Iixelon’s assertion, these cases did not simply excuse the disclosure of
business strategy under the so-called “white knight” privilege but, rather, they analyzed the discovery
requests n the conlext of prolective orders, relevancy, and prejudice to the disclosing parties.
Notwithstanding, and more importantly, the fact remains that the so-called business strategy or “whitc
knight” privilege has not been recognized or accepted by Pennsylvania jurisprudence as explained herein.
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Here, a profective order was issued on April 17, 2009 by Your Honor, under which the
NRG Companics and all other parties are required to treat appropriatcly information identified as
contfidential, proprietary, or highly confidential.* Accordingly, to the extent that Exelon seeks to
protect the information sought in the NRG Interrogatories-Set I, Nos. 21 and 22 as business
strategy information or some other type of confidential information, such information is already
adequatcly protccled pursuant to the Commission’s regulations and Your Honor’s Protective
Order.”

The creation of an absolute privilege, one that is applicd broadly without any in camera
review of the specific materials for which the privilege is being asserted, has hampered, and
likely will hamper, the ability of thc NRG Companies and other parties to access relevant
information from Exelon that is nccessary (o advocate the issues of this case in a full and fair
manner.'® Exelon can usc the newly-created and bmﬂy applied privilege to avoid or dclay the
production of relevant information in this on-going procccding and, therefore, immediate

Coemrnission review is necessary.

® Your Honor’s Protective Order in this proceeding, dated April 17, 2009 (to which all parties consented),
already provides for attorney-eves-only review of Highly Confidential information, as well as a
mechanism for parties to seek additional protections of Proprietary and Highly Confidential information.
See Proteclive Order, 9§ 5, 10. Ixelon has not sought protection of discoverable materials on an
information-specific basis, as contomplated by the Protective Order. Instead, it has sought, and now
received, a blanket license te retuse to produce relevant information on the theory of an absolute business
strategy privilege that has no basis in Pennsylvania law. As contcmplated by the Protective Order, Exelon
should be required to present specific information to Your Honor for in camera roview. Your Ilonor
could then determine the relevancy of the information and whether it is in fact too sensitive o disclose.

? it must be noted that NRG is nol contesting Exelon’s prerogative to designate materials as highly
confidential under the Protective Order and to produce them only to counsel of record, who are bound not
only by the explicit obligations of the Protective Order, but also by cthical obligations as members of the
bar of the Commonwealth of Pennsylvania. Nor is NRG suggesting that information regarding fiture
offers or transactions would be discoverable until the offer or transaction is publicly announced. Such
information would be of questionable relevance to the Commission’s consideration of the transaction that
is currently before it for approval.

""" Exelon continues to assert the business strategy privilege in this procceding in order to avoid the
disclosure of rclovant information. For instance, on June 15, 2009, Exelon objecicd to nine
interrogatories from NRG Interrogatorics — Scts IIT & IV on the basis of a business strategy privilege.
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Additionally, the “white knight™ privilege is simply not applicable to Exclon as the
acquiring company. To the extent that the business strategy or “whitc knight” docirine has been
used to protect or Timit secret business strategies from discovery, such protection has arisen in
the context of a target company’s need 1o protect secret business strategies from discovery by a
hostile bidder, such as ncgotiations with other non-hostile bidders, i.e., the “white knights.” See,
e.g., Cincinnaili Bell Cellular Sys. Co. v. Ameritech Mobile Phone Serv., Civ. Action No. 13389,
1995 Del. Ch. LEXIS 63 (Del. Ch. May 17, 1995); Grand Metropolitun PLC v. The Pillsbury
Company, Civ. Action Nos. 10319, 10323, 1988 WL 130637 (Dcl. Ch. Nov. 22, 1989). Ilere,
Exelon is the hostile acquiring company rather than the targel company (i.e., NRG) and,
therefore, Exelon is not entitled to asscrt the business strategy or “white knight” doctrine as a
basis to protect or limit discovery,

Further, cven assuming, arguendo, that Exelon is entitled to assert the business strategy
or “white knight” doctrine as a basis for protection from discovery, which it is not as no such
privilege is recognized under Pennsylvania law, the protections of the docirine have expired to
the extent they ever existed for Exelon. The protection provided by the business strategy or
“white knight” doctrine provides only a temporary reprieve from discovery regarding pending
strategy decisions. Oncc a dccision has been made, the privilege disappears. See, e.g.. Grand
Metropolitan, at *2-*3 (holding that once a merger decision has been made, the basis for its
determination is subject to judicial review and, thus, documents relevant fo that decision are
subjccet to discovery); see BNS, Inc. v. Koppers Co., Inc., 683 F. Supp. 454, 458 (D. Del. 1988}
(statmg that once the target board announces its intention, the acquiring company will become
mmediately entitled to all documents related thercto). Here, Exelon’s strategies lo acquire NRG

Cnergy and its subsidiaries, including NRG Pittsburgh and NRG Ilarrisburg, have been
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announced publicly. Thus, no business stratecgy or “whitc knight™ privilege for Exelon could
exist at the present timc,

In light of the foregoing, the Commission should not find that the information underlying
Exelon’s hosﬁ]e takeover bid is immune from discovery under a so-called business strategy or
“white knight” privilege. The NRG Companies and other parties are entitled, as a matter of duc
process and fundamental fairness, the cxplore the bascs upon which Exelon has structured its

proposcd transaction.

B. The NRG Interrogatories are relevant to their claims, as well as to the
Commission’s review of Exelon’s Applicalion.

Section 5.321 of the Commission’s regulations governs the scape of discovery permitted,
and provides, in relevant part, as follows:

[A] party may obtain discovery regarding any matter, not

privileged, which is relevant to the subject matter involved in the

pending action, whether it relates to the claim or defense of the

party sccking discovery or to the claim or defcnse of another

party.... It is not ground for objection that the information sought

will be inadmissible at heaning if’ the information sought appears

reasonably calculated to lead to the discovery of admissible

evidence.
52 Pa. Code § 5.321, A party objecting to a discovery request must demonstrate that the request
is inappropriate by including “a description of the facts and circumstances purporting fo justify
the objection.” 52 Pa. Code § 5.342(c)(2). Stated otherwise, an objecting party must provide

some basis in law and/or fact to support the position that the information sought is not

discoverable.
NRG Interrogatories-Set T, Nos. 21 and 22 provide as follows:
NRG-1-21 Identify any and all documents relating to or

referring fo consideration by [xelon, or any officer or agent
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thereof, ol the acquisition of NRG Energy, whether by tender
offer, exchange offer, negotiated agreement, or othcrwise.

NRG-1-22  Identify the minutes of all meetings of board
members of Exelon at or during which the acquisition of NRG
Encrpy, whether by tender olfer, negoliated agreement, or
otherwise, was discussed, considered, analyzed, or authorized, and
all documents that were prepared for or relied upon in any such
meeting,

Your Honor concluded that NRG Interrogatories-Set T, Nos. 21 and 22 are not reasonably likcly
to lead to the discovery of admissible evidence. See Discovery Order at p.4. Your Honor
concluded that the “terms of the specific transaction arc before the Commission (o evaluate, and
the applicants’ internal considcration and valuation ol the Gransaction or any other potential
transaction arc irrclevanl.” 7d.

Through NRG Interrogatories-Set I, Nos. 21 and 22, the NRG Companies are simply
requesting any analyses of the transaction described in the Application and its varying effects on
Exelon, the NRG Companies, future rates, and the scrvice they would provide. The
interrogatories scck disclosurc of rcloevant information regarding: Exelon’s projected cost of
debt; its financing allernalives; the impact of the trunsaction on Exelon’s credit rating; the
anticipaled impact on rates; any market share analysis; any analysis of antitrust issues; any
anticipated cost savings and synergy projections; any potential impacts on reliability; and any
anticipated impact on Exelon’s other businesses - including its state-regulated public utilities.
This information requested in NRG Interrogatories-Set [, Nos. 21 and 22 is directly related to the
NRG Companies” and other parties” opposition to the above-captioned application and,
moreover, is likely to lead to the discovery of admissible evidenee necessary for the Commission

to determinc whether the transaction proposcd in Exelon’s Application satisfies the substantial
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public benefit test.'! The broad naturc of the requesl was designed o prevent Exelon from
withholding cerlain analyses based upon its characterization of the relevance of the analysis to
the proposed transaction before the Commission. The NRG Companies and other parties should
be permitted to explore Exelon’s analysis of such issues.

Further, the best evidence regarding Exclon’s intentions for the NRG Companics is
Exclon’s own analyscs and other internal commuonications/presentations. The Discovery Order
deprives the parties and the Commission of such evidénce. Without permitting discovery of such
analyses, the Commission would be hard-pressed to make a finding that Iixelon’s hostile

takeover of NRG Lnergy and its Pennsylvania-regulated sub sidiaries is in the public interest.

1V, STAY OF PROCEEDING

If Your Honor immediately corrects the Discovery Order and requires Exelon to respond
promptly to NRG Interrogatories-Set [, Nos. 21 and 22, a stay of the proceeding is Iikely
unnecessary if the NRG Companies and other parties are permitted to introduce supplemental
testimony based on the discovery responses. If however the issue 1s certified to the Commission
for interlocutory review, a stay of the proceedings is likely necessary in order to protect the

substantial rights of the parties. It is unlikely that the Commigsion will resolve the discovery

! Exelon hears the burden of proving that the proposed transaction satisfies the requirements of Sections
1102 and 1103 of the Code, 66 Pa.C.S. §§ 1102, 1103. The Commission may issue a certificate of public
convenience upon a finding that “the granting of such certificate is necessary or proper for the service,
accommodation, convenicnec, or safcly of the public.” Jd. § 1103(a). This standard has been interpreted
to require the Commission to find that the transaction wonld “affirmatively promote the service,
accommodation, convenience, or safetv of the public in some substantial way.” City of York v. Pa. Pub.
Util. Comm’n, 449 Pa. 130, 151, 295 A.2d 825, 828 (1972). “Further, when the ‘public interest’ is
considered, it is contemplated that the benefits and detriments of the acquisition be measured as they
impact on all affocted partics and not merely on one particnlar group . . . .7 Middletown Twp, v. Pa. Pub.
Util. Cormm'n, 482 A2d 674, 682 (Pa. Cmwith. 1984).
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matter prior to the hearings currently scheduled in this proceeding for July 15-17, 2009. Plenty

of time remains to extend the schedule without prejudice to any party.'?

Y. CONCLUSION

A business stralegy privilege (hat is an absolute bar to discovery similar to the one
created in Your [lonor’s Discovery Order and that is applied broadly does not exist under
Pennsylvania law. To the extent that Exelon seeks to protect the information sought in the NRG
Interrogatories-Set I, Nos. 21 and 22 as business strategy information or some other type of
confidential information, such information is already adequately protected pursuant to the
Comumission’s rcgulations rcgarding protective orders and Your Honor’s Protective Order,
Assurﬁing that sﬁch a privilege exists under Pennsylvania law, the privilege is not applicablc to
| LExelon as the hostile, acquiring company and further would have expired when Exelon went
publicly announced the transaction that the Commission is now being asked to review. In any
gvent, the privilege would need to be narrowly applied following an in camera review by Your
Honor of the subjcct matcrials,

Further, the inlormalion rcquested in NRG Intcrrogatorics-Set 1, Nos. 21 and 22 is
directly relevant to the Commission’s obligation to ensure that the proposed (ransaction is in the
public interest. The requested information also is likely to lead fo the discovery of admissible

evidence regarding the impacts of the proposed transaction.

2 NRG nolcs that its Annual Shareholder Meeting is now scheduled for July 21, 2009. Further, Exelon
extended its expiration of its tender offer to August 21, 2009, Finally, it should be noted that Exelon
recently agreed to a procedural schedule in Texas with hearings in October.
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WHEREFORE, NRG Energy Center Pittsburgh LL.C and NRG Energy Center Harrishurg
LLC respectfully request, pursuant to 52 Pa. Code § 5.304, that Administrative Law Judge
Marlane R. Chestaut certify the discovery question presented herein for interlocutory review by

the Pennsylvania Public Utility Commission.

Respectfully submitted,

David P. Zambitoy-EFS. No. 80017
Johnt H. Isom, 1.D. No. 16569
Christopher T. Wright, 1.D. No. 203412
Post & Schell, P.C.

17 North Second Street, 12th Floor
Harrisburg, PA 17101

Telephone: 717-731-1970

Facsimile: 717-731-1985

E-mail: mgang@postschell.com
E-mail: dmacgregor(@postschell.com
E-mail: dzambito@postschell.com
E-mail: jisom@postschell.com
E-mail: cwright@postschell.com

DATED: June 25, 2009 Counsel for NRG Energy Cenler Piltsburgh LLC
and NRG Energy Center Harvishurg LIC
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LEXSEE 1995 DEL. CH. LEXIS 63
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As of: Jun 23, 2009

Cincinnati Bell Cellular Systems Co. v. Ameritech Mobile Phone Ser-
vices of Cincinnati, Inc,, et al.

Civil Action No. 13389

COURT OF CHANCERY OF DELAWARE, SUSSEX

1995 Del. Ch. LEXIS 63

May 9, 1995, Date Submitted
May 17, 1995, Date Decided

SUBSEQUENT HISTORY: [*1] Released
for Publication by the Court June 12, 1995,

CASE SUMMARY:

PROCEDURAL POSTURE: By motion for
prolective order and motion in limine, plaintiff
cellular corporation sought to dissolve a Dcla-
ware limited partnership in which it was a 43
percent limited partner. Defendant mobile ser-
vice was a 52 percent owner of the partnership
and brought a motion t0 compel discovery be-
fore the court.

OVERVIEW: A discovery disputc bctwoeen
the parties involved a meeting the cellular cor-
poration's principal fact witness had with the
CEO of the parent company. The witness dis-
closed she discovered a possible regulatory vio-
lation hy the cellular corporation. At the wit-
ness's deposition, counsel for the cellular cor-
poration refused to permit inquiry into the wit-

ness's allegations of improper mative or regula-
tory violation. On review, the court held that
the allegations madc by the witncss fell within
the broad scope of discovery. The court found
that: 1) thc cellular corporation could not in-
voke the attorey-client privilege to block the
mobile service's inquiry into the facts that
caused the witness to reach her conclusions; 2)
the cellular corporation could not bar discovery
into its employment ncgotiations with the wit-
ness even if violation issues were discussed;
and, 3) a spcculative threat of a takeover in the
future was insufficient to support an asscrtion
of the business strategy immunity by the cellu-
lar corporation. The court found that the attor-
ney's pre-deposition mterview of the witness
and the CEC's notes, prepared for use in the
litigation, were protected attorney work prod-

uct.

OUTCOME: The court found the allegaticns
made by the witness fell within the broad scope
ol discovery with the exception of two docu-
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ments that were covered by attorncy work
product.

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Relevance
[HN1] A trial court has wide discretion to set
the limits of discovery. In general, the court
permits a party to inquire into any matter rea-
sonably calculated to lead to the discovery of
admissible evidence. Del. Ch. Ct. R. 26{b){1).

Civil Procedure > Discovery > Privileged Mat-
ters > General Qverview '

Evidence > Privileges > Attorney-Client Privi-
lege > General Overview

Legal Ethics > Client Relations > Confidernti-
ality of Information

[HNZ2] The attorncy-client privilege gives a cli-
ent the right to refuse to disclose confidential
communications made for the purpose of facili-
tating the rendition of professional legal ser-
vices to the client. D.U.R.E. 502(b). The privi-
lege protects communications, but it does not
protect facts from discovery, even if the exclu-
sive source of a witness's knowledge of those
facts is the client's attorncy.

Civil Procedure > Discovery > Privileged Mat-
ters > Work Product > General Overview

Civil Procedure > Discovery > Relevance
[HN3] A report from an investigation con-
ducted in the ordinary coursc of business is dis-
coverable.

COUNSEL: Vernon R. Proctor, Esquire,
Bayard, Handclman & Murdoch, P.A., Wil-
mingion, DE.

Richard D. Kirk, Esquirc, Morris, James,
Hitchens & Williams, Wilmington, DE.

Richard L. Sutton, Esquire, Morris, Nichols,
Arsht & Tunncll, Wilmington, DE.

Thomas A. Beck, Esquire, Richards, Layton &
Finger, Wilmington DE.

JUDGES: WILLIAM B. CHANDLIR I,
VICE-CHANCELLOR

OPINION BY: WILLIAM B. CHANDLER

OPINION

Cincinnati Bell Cellular Systems Company
("Cincinnati Bell") seeks to dissolve, pursuant
to & Del. C. § 17-802, Cincinnati SMSA Lim-
ited Partnership (the "Partnership"), a Delaware
limited partncrship in which Cincinnati Bell is
a 45% limited partner. Defendants include
Amcritech Mobile Phone Service of Cincinnati,
a 52% owner of the Partnership, and Ameritech
Mobile Communications, Inc. (collectively re-
ferred to as "Ameritcch”). The parties are be-
fore the Court on Cincinnati Bell's motion [or
proiective order and motion in limine and
Ameritech’s motion to compel discovery.

The parties' discovery dispute arises out of
an unusual cvent thal occurred just prior to the
close of discovery. A few days before the last
scheduled deposition [*2] in this case, Cincin-
nati Bell's principal fact witness, Mary Beth
Meyver ("Meyer"), met with John LaMacchia
("LaMacchia™), the CEQ of Cincinnati Bell's
parent company, Cincinnati Bell, Inc. (also
"Cincinnati Bell™). Mever told LaMacchia that
she believed Cincinnati Bell's motive for suing
Amerniiech was to force Ameritech to buy an-
other Cincinnati Bell affiliatc, Cincinnati Bell
Telephone, Inc. She also stated that she discov-
ered a possible regulatory violation by Cincin-
nati Bell. At the same meeting, she presentcd
LaMacchia with a written "consulting agree-
ment” to compensate her for her role in this
litigation, Cincinnati Bell rejected Meyer's of-
fer as an outrageous attcmpt to extract unrea-
sonable economic concessions from Cincinnati
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Bell on the eve of her deposition. Cincinnati
Bell also believes that ethical principles pre-
clude it from paying a consulling fee to a fact
witness. Cincinnati Bell rescheduled Meyer's
deposition; but, in the meantime, it conducted
its own interview of her with a court reporter
present. The parties eventually resumed
Mever's deposttion, but Cincinnati Bell refused
to permit Ameritech to fully inquirc into
Meyer's allegations of Cincinnati Bell's im-
proper [*3] motive or regulatory violation.

Cincinnatt Bell moves for a protective order
and/or motion in limine to preclude further dis-
covery into the "Mary Beth Meyer Problem.”
Cincinnati Bell believes Meyer's allegations of
improper motive and a regulatory violation by
Cincinnati Bell are irrelevant to this lawsuit.

[[IN1] This Court has wide discretion to set
the limits of discovery. Mann v. Oppenheimer
& Co., Del. Supr., 517 A.2d 1036, 1067 {71986).
In general, the Court permits a party to inquire
into any matter "rcasonably calculated to lead
to the discovery of admissible evidence." Ch.
Ct. R. 26(b)(1). I believe the improper motive
and regulatory violation allegations made by
Meyer come within the broad scope of discov-
cry. My decision to permit Amcritech to in-
guire into these issues does not constitute a rul-
ing that the cvidence they discover will be ad-
missible at trial.

Cincinnati Bell resists disclosing many of
the facts Amcritech requcsts on the grounds of
attorney-client privilege, the work product doc-
irine, or the business stralegy Immunily.
Ameritech contends that Cincinnati Bell is
wielding its attorney-client privilege and work
product immunity too broadly and that the
business [*4] strategy privilege does not apply
in the abscnee of a hostilc takcover,

ATTORNEY-CLIENT PRIVILEGE

Cincinnati Bell relies on the attorney-client
privilege to bar Amecritech's inquiry into the
facts on which Meyer based her conclusions
about Cincinnati Bell's motivation and rcgula-

lory violation. Because Meyer's exclusive
source of this knowledge was privileged com-
munications, Cincinnati Bell asserts that the
allorney-client privilege protects communica-
tions between a client and its attorncy, but does
not preclude the discovery of facts discussed in
thosc communications.

[HN2] The attorney-client privilege gives a
client the right to refuse to disclose "confiden-
tial communications made for the purposc of
facilitating the rendition of professional legal
services to the client . . . ." D.U.R.E. 502(b).
The privilege protects communications, but it
docs not protect [acls from discovery, even if
the exclusive source of a witness's knowledge
of those facts is the client's attorney. Z.B.M. v.
Comdisca. Inc., Del. Super., CA. No. 91-C007-
199, Goldstein, J. (Mar. 11, 1992); Upjohn Co
v. United Stales, 449 U.S. 383, 395, 66 L. Ed.
2d 584, 161 8. Ct. 677 (1981). Cincinnati Bell
can rely on [*5] the privilege to prevent dis-
covery of any communications with its legal
counsel, such as its counsel's presentation at the
board of directors' meeling where this lawsuit
was authorized. However, Cincinnati Bell can-
not invoke the attorney-client privilege to block
Ameritech's inquiry into the facts that caused
Meyer to conclude that Cincinnati Bell had an
improper motive for bringing this lawsvit or
engaged in a regulatory violation, even though
she learned these [acls [rom W. D. Baskelf,
Cincinnati Bell's general counsel.

Ameritech wants to inguire into Meyer's
cmployment ncpotiations with  Baskett or
LaMacchia. Ameritech claims that Meyer
moved across the lable in these negotiations,
thus Cincinnati Bell has no privilege in it dis-
cussions with her. During the negotiations of an
employment agreement, Meyer did move
across the table, but Cincinnati Bell retains its
privilege over any other communications be-
tween Meyer and its afttoreys. Applying this
standard, Cincinnati Bell cannot bar discovery
mto its employment negotiations with Meyer,
even if Meyer and LaMacchia or Baskett dis-
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cussed the motivation or violation issucs during
these negotiations. Therefore, Cincinnati Bell
shall: [*6] produce unrcdacted copies of the
March 1995 correspondence between Mceyer
and LaMacchia and permit Ameritech to in-
guire into all employment negotiations between
LaMacchia or Baskett and Meyer, including the
meetings in which the motivation or violation
issues were discussed in the context of em-
ployment negotiations.

Any communications between LaMacchia
and Baskett, regardiess of the issues discussed,
fall squarely within the privilege and are not
discoverable.

WORK PRODUCT

Cincinnati Bell relies on the work product
doctrine for its refusal to respond to sevecral of
Amcritech’s discovery requests. The two most
important documents are the transcript of coun-
se¢l for Cincinnati Bell's interview of Meyer and
LaMacchia's noics from his interview of
Meyer. Cincinnati Bell properly claims work
product Protection for both of these documents,

Cincinnati Bell may refuse to produce the
transcript of its attorneys' pre-deposition intcr-
view of Meyer because it is protected attorney
work product. The transcript will provide
Ameritech with insight into Cincinnati Bell's
attorneys’ opinions about the mnportance of the
evidence and potentially reveal Cincinnafi
Bell's trial strategy. Ameritech can [*7] dis-
cover the facts it seeks in a dcposition of
Mever,

LaMacchia’s notcs are also atiormey work
product. LaMacchia prepared the notes for use
by Cincinnati Bell's altomeys in this lawsuit,
which was well underway before LaMacchia
madc his noles. [HN3} A report from an inves-
tigation conducted in the ordinary coursc of
business is discoverable. Hopkins v. Chesa-
peake Utilities Corp., Dei. Super., 300 A.2d 12,
15-16 (1972). However, this report, created
specifically for use by an attomey in an ongo-

ing lawsuit, was not made in the ordinary
course of business. Amcritech does not need
the notes because it can question LaMacchia or
Meyer about what occurred at this recent meet-

ing.
BUSINESS STRATEGY TMMUNITY

Cincinnati Bell, relying on the business
strategy immunity, refuscs to provide copies of
valuation reports performed by its consultants.
Ameritech requests these reports because
Meyer apparently deduced her motivation and
violation theories from the information in them.
Cincinnati Bell states that thesce reports, which
Cmcinnati Bell calls the Tiger and Zebra
documents, contain valuations ol ifs various
businesses. Cincinnati Bell is loathe to turn this
sensitive information over to Ameritech, [*8]
a competitor and potential acquiror of Cincin-
nati Bell's businesses.

The busincss strategy immunity developed
in the context of hostile takeover litigation.
This Court recognized a target corporation's
need to protect scerct business sirategies, such
as negotiations with a white knight, from dis-
covery by a hoslile bidder. See Grand Metro-
politan PLC v. The Pillsbury Company, Dcl.
Ch., C.A. No. 10323, Allen, C. (Nov. 22,
1989), Let. Op. at 2. Cincinnati Bell invokes
this immunity because Ameritech may, at some
time in the future, scck lo acquire Cincinnati
Bell or one of its affiliates. This speculative
threat to Cincimmati Bell is insufficient to sup-
pott an assertion of the business stratcgy im-
munity. I recognize that Ameritech requests
Cincinnati Bell to turn over scnsitive informa-
tion, but I believe that an "attorneys’ eyes only"
restriction on the Zcbra and Tiger documents
will provide Cincinnati Bell with sufficient pro-
tections against the widespread dissemination
of this information.

IT IS SO ORDERED.
William B. Chandler III
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H
UNPUBLISHED QPINION. CHECK COURT

RULES BEFORE CITING.

Court of Chancery of Delawarc.
GRAND METROPOLITAN PLC, et al.
v,
The PILLSBURY COMPANY, et al.,
and In re The PILL.SBURY COMPANY SITARR-
HOLDERS LITIGATION.
CLV. A. Nos. 10319, 14323,

Submititcd: Nov, 21, 1988.
Decided: Nov. 22, 1988,

**]1048 C. Stephen Bigler, Richards, Layton & Fin-
ger, Wilmington.

Joseph A. Rosenthal, Morris, Roscnthal, Monhait &
Gross, PLA ., Wilmington,

Edward P. Welch, Skadden, Arps, Slate, Meagher
& Flom, Wilmington,

A. Gilchrist Sparks, III, Morris, Nichols, Arsht &
Tunnel, Wilmington.

ALLLN, Chancellor.

*1 These actions arise out of a current tender offer
by Grand Metropelitan PLC, through #s subsidiary,
Wendell Investments Limited, for up Lo a1l of the
common stock of The Pillsbwry Company at $60
per share cash. Two actions are congolidated. In
cne, plaintiffs are Grand Met and Wendell;
plaintiffs in the sevond action are shareholders of
Pillsbury, Currently pending arc motions by both
sets of plaintiffs to compel production of ccriain
documents withheld by Pillsbury under a claim that
those documents (or portions of documents) dis-
close onguing business matters relating to the
board's response to Grand Mct's offer. These mater-
ials are said to be subject to a privilege or immunity

from the discovery process, at least at this stage.
That “privilege,” which has bcen relerred to in
some of our decisions as a “white knight” priviloyre,
is here somewhat more appropriately referred to as
a “busincss strategy privilege,”

A central issue at this stage of this ligation ap-
pears to be whether the board of Pillsbury has acicd
in good faith and with due care in reaching and ad-
hering to a decision to resist the Grand Met offer
and whether ithe sleps it has taken 1o defeat that of-
fer are reasonable in relationship lo a threat that the
offer is seen as presenting. Unoca! Corp. v. Mesa
Perroleumn Co., DelSupr., 493 A2d 946 (1983).
The principal decision the board has made to thwart
the Grand Mcl offer, which the board has determ-
ined with the advice of its bankers is at an inad-
equate price, is the decision o leave in place cer-
tain stock rights (“poison pill”®), the exisicnec of
which **1049 apparently render it quite unlikely
that Grand Mct will be able to close its proposed
transaction even il a larpe majority of Pillsbury
shareholders seek fo accept the offer. (It now ap-
pears that approximately 85% of the Pillshury stock
has been tendered to Grand Met).

An initial moetion for an injunction requiring the
board to redeem the siock rights was heard on
November 4, 1988, approximately one month after
the offer commenced. That motion was denied on
the basis that as of its meeting of October 17, it ap-
peared thal thc board was meeting its obligations in
the circumstances. The board was at that time seen
as -actively considering steps 0 maximize share-
holder interests in tace of the Grand Mel bid and
the stack rights, therefore, were seen as serving a
valid purpose at that tirme. Subsequent to the
presentation of that motion, the board has an-
nounced an intention to spin off the Burger King
business and ifs associated distribution company to
Piflshury stockholders as of December 2. Thal rc-
cord date has now been changed to December 19,
Plaintiffz have sought a time for the presentation of
another motion secking, among other relief, an or-

© 2009 Thomson Reuters/West. No Claim to Orig, US Gov. Works.
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der requiring: the hoard to now redeem the stock
rights. That motion will be heard on December 12,
H 1% in connceiion with that motion that the current
motion under Rule 37 is pressed.

The general pronciples governing this motion may
be stated without great difficulty. The application
of those standards, however, is necessarily highly
particolarized and often difficult,

*2 The starting place is a recognition ihal the scope
of permissible discovery under Rule 26(b) of the
Rules of the Cowrt of Chancery (which is modeled
cn the federal rules of civil procedure) is broad.
There is no assertion here that the materials soughs
[ail te sutisly the test of Rule 268(b). However, this
court and others have recognized that in a contest
for corporate control, the board of directors of a tar-
get company continues 10 have an ongoing respons-
ibility to manage the corporation and, in the face of
such a conlest, that responsibility may entail the ox-
ploration of alteraative transactions that would bet-
ter promote corporate and shareholder welfare. The
discovery process may legitimately pive some con-
sideration to such efforts. We have repeatedly re-
cognized that disclosure of such efforts, while they
are ongoing, may be detrimental to shareholder in-
teresis.™ Thus, under authorily of Rule 26{c), we
have, when a **1050 threat of that kind is present,
engaged in an analysis that attempts to evaluate the
importance of the matter sought to be discovered to
the party secking it; the risk of nonlitigation injury
that might oceur to the targel corporaiion il discov-
ery is permitted; and the stage of the company's ef-
torts, as well as the stage of the litigation. The ef-
fort is to fashion a discovery ruling that best bal-
ances and accommodaies inconsistert yet vahd con-
tending inloresls.

Since the “buginess strategy privilege” or “white
knight privilege” is not technically a privilege in
the scnse that proof of certain clements creates
something akin to an entitlement, but is in the
nature of a qualified immunity to discovery similar
to the attorney's work product docotrine {see Com-

putervision Corp. v. Prime Computer, Inc, Del.Ch,,
C.A. No. 8513, Alten, C, (January 26, 1988); ANS
Inc. v Koppers Co, Inc, 0683 T[Supp. 434
{D.Del 1988)), ils invecalion in all instances calls
forth this balancing of interests approach. The cascs
engaging in this analysis, however, have developed
a few helpful principles. Primary among these is the
notion that, once a decision has baen mads, the
shareholders “ure entitled to test the validity of that
decision and, for that purpose, to inguire into ils un-
derlying basis.” Plaza Securities Company v. Of
fice, DelCh,, CA., No. 8737, Jacobs, V.C.
(December 13, [988). In BNS, fnc. v Koppers,
Chicf Judge Schwartz, applying federal, not
Delaware, law, noled a similar view:

BNS will not be denied the documents forever. 1his
fact has been a significant factor in the Court's ef-
forts o seecommodate the needs of the partics. As
discussed above, BNS has a genuine need for the
docnments its seeks. It is equally clear at some fu-
ture point BNS may be immediately entitled to that
which has been refused it today. That point will be
reached with respect to the $60 offer if, and when,
the Koppers board formally rejects it. Similarly, if
the Koppers board should formally announce its in-
tent to adopt any cne or a combination of defenses,
BNS will become immediately eantitled to all docu-
ments relarng to all defensive strategies it had con-
sidered.

*3 643 FE.Sopp. at 458

¥*1051 Here, plamtiffs say the board has made a
decision to resist the Grand Met offer and (o keep
the rights in place., Therefore, now is the time Tor
full disclosure (subject to the terms of a confidenti-
ality agreement already in place).

Pillsbury contends that the principle that full dis-
closwre of discoverable matters relating to an ac-
complished decision has been fully complied with
in this case. [t says that it has fully produced docu-
ments refevant to the board's decision io leave the
poison pill in place except where those decuments
disclose information concerning options stitl being

© 2009 Thomson Reuters/West. No Clafm to Orig, US Gov. Works.
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actively considered.

Plaintiffs apparenity seek an order of broad gener-
alily delermining thal, at this stage of the litigation,
there can be no invocation of a business slratcgy
privilege, This relief is overly broad, however. The
board has determined to resist the Grand Mat offer
and thus, in light of the legal issue raised thereby,
thc basis for #ts determination must be subjected to
limiited judicial review. Documenis relevant to that
decision thus are subject to discovery. However, as
the board does continue to function with respect to
its alternative, the question whether production of
documents disclosing elements of possible alternat-
ives will be compelled must be addressed with par-
ticularity.

Tuming to specifics, plaintiffs claim that they have
been unghle o obtain discovery of efforts by the
Company to locale a so-called “whitc knight™ or
friendly alternative transaction. In this connection,
they say it is surely relevant to the reasonableness
of the board's judgment that Grand Met's $60 cash
offer constimtes a “threat” and that that offer is
“madequate” o know (@) how many other potential
buycrs were contacted by Pillsbury's agents, (b)
what they were told about the Company,™* and
(¢) what the responses were.

This discovery has been resisted hecause the board
apparently has nol rejfecled the possibility of pro-
posing such a transaction. That the Company may
not yet have abandoned the idea of a possible al-
ternative merger partner does not itself implicate
thc concoms that this “privilege™ is meant to ad-
dress, insofar as contacis thal have failed to cxeite a
still livelv interest are concerned. With respeci lo
any contacts that have led to a still lively interest,
the identity of such person and the subject of dis-
cussions that mav have occurred **1D52 bhetween
them and the Company or its ouiside advisors
would seetn to implicate those concerns and, in the
circumstances, to warrant protection at this time,

Accordingly, defendanls shall inform plaintiffs of

the identity of each person or entity that it solicited
or with whom it otherwise had discussions relating
tr a1 possible business combination or other material
transaction (whether by merger, salc of asscts or
other device)-except such persons or entities with
whom such discussicns may in good faith be said wo
be ongoing; and the Company shall be required to
respord to discovery requesis seeking the disclos-
ure of the course and oulcome of such discussions
i each such instance (unless disclosure of the iden-
tity of such person or the substance of the contucis
would breach an existing confidentiality agreement
with such third party).

*4 Another subject to which plaintiffs point is the
refusal of the Company to disclose materials relat-
ing to evaluation of any possible LBO option. Such
a hypolhetical transaction was one of several tech-
nigues employed by Pillsbury's invesiment hankers
for valuing the Company. The Company claims (hal
several altemative bases for determining that the
Grand Met offer was “inadequate” have been dis-
closed (including the discounted cash flow analysis
apparently), and ihal the LTBO altemative i not ¢rit-
izal. More importantly, they say thal hal allcrnaiive
continues under active study as an option. Whilce
plaintiffs are quite skeptical that such an option can
realistically be regarded as tenable at this date, I ac-
cept defendants’ representation.

Plaintitts presumably suppose that the LBO studies
show that such a wansaction would not be feasible
at a price of $60 per share or more, and thus con-
tcnd that the court must be apprised of that inform-
ation, which was before the board, in evaluating the
reasonablensss of the board's reaction to tho
“threat” posed by the Grand Mat offer, | agree that
the information would appear quite relevant.

Moreover, information relating W possible recapit-
alization would appear to have a similar claim 1o
relevance. Lhat information too has been redacted
bzcause that type of transaction continues to be
vonsidered as an option.

‘these two, related subjects may be treated together,
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Aside from their obvious relevance, the most im-
portant fact to note about these altematives 13 that
to the extent they were considered m a pre-Burper
King spin-off environment, they are quite different
from any such alternatives being considersd now.
The decision to spin-off that important asset en-
tuiled a decision o change the Pillshury Company
**1033 in a very substaniial way. Studics rclating
to a recapitalization or an LBO of the pre-spin-oll
Company could not reveal ongoing negotiations or
explorations, the disclosure of which so threatens
injury to the Company as to outweigh the Rule
26(L) claim lo imspection. The decision to do the
spin-oft rendered of historical interest studies w do
alternatives incompatible with the spin-off. To ths
extent there are ongoing negotiations or considera-
lion of an LB(O or recapitalization of the Company
as it would appear post spin-off, they would present
the problem that the business stralegy privilege ad-
dresses,

Accordingly, defendants will be required w pro-
duce all documents relating Lo or disclosing a pos-
sible LBO fransaction or a recapitalization or re-
struchuring of the Company previously withheld un-
der a claim of business strategy privilege that were
created prior 1o the board's approval of the spin-off,
As to documents created after that time relating to
such transactions, the motion to compel will be
denied at this time inscfar as counscl will represont
that they relate to a form of trassaction still under
active consideration.

The request for the production of the Company's
“corporate strategy/plan review” that was created
prior to the offer shall be produced as it maey have
formed an important part on the board's determina-
tion that the Grand Met offer was inadequate in
light of the {ulure prospects for the Company. T
cannot defermine what subjects are redacted on the
document produced. As with the Smith notes
treated below, if the Company wishes to reargue
this ruling in Tight of the specific maners redacted,
it may do so by geiling an appoiniment with me to-
motrow, Otherwise, this document shall be pro-

duced promptiy.

*5 The rocquest that the Company be required to
produce the minutes of its meetling since Janvary 1,
1986, insofar as they relate to issues in this Iawsuit,
will be granted.

The request that the Company be treguired to pro-
duce documenls relating to a Shearson Lehman
study concerning the {Inancial ability of Grand Met
to acquire Pillsbwry will be granted.

The request for the production of an unredacted
copy of the handwritten noles of Mr, Philip Smith
relating to the October 17 meeting will be granied,
except defendants may move for reconsideration ol
this itemn within twenty-four hours, if they wish to
supply lhe courl with a copy of these notes in their
unredacted form and reargue ihe basis of the ohjec-
tions with the particularities of thal decument in
view,

**1054 As to the specific deposition question, 1
have reviewed the various transcripis and conclude
as follows. Most, if not all, of the instructions werc
proper when given. All of the depositions occwrred
prior to the board decision with respect to the spin-
off. As indicated above, that decision has con-
scquences for the discovery in this case. Some of
those instructions would not he appropriately given
under the current state of aflwirs (e, T.evin Dep.
pp. 52-55; Macke Dep. 158; McLamore Dep. 155,
Slater Dep. 94-95; Spoor Dep. 142); the other ques-
tions would still be validly subject to an instruction.
I will not order that all of the foregoing witnesses
submit to further deposition as the Imstruclions were
proper, Plaintiffs should, however, be afforded
some opportunity now o inquire into the subject of
alteratives considered before the decision o ac-
complish the spin-off. The partics should confer on
this.

As Lo the cross motion, I conclude that the instruc-
tion given to Mr. Giordiano was appropriate; the
gquestion did not seek the discovery of facts, but
sought to engage the wimess in a normative dis-
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course. The Hmited scope of discovery of Grand
Met's bankers, appropriate in light of the namrow
relevance of its financial arrangements, together
with the representation that no vakluation data was
provided to the banks by Grand Met, lead me io

deny the Company's motion in this rospect,

The materials required to be produced shall be pro-
duced hy the close of business tomorrow,

FN1. See, eg., Newell Co. v. William E.
Wright Co., Del.Ch., C.A. 9513, Allen, C.
{September 26, 1985) {oral ruling), Wickes
Cos. v. Owens-Corning Fiberglass Corp.,
Del.Ch,, C.A. 8572, Berger, V.C. (August
29, 1980); Computervision Corp. v. Prime
Computer, Ine., Del.Ch., C.A. 9513, Allen,
C. {January 26, 1988).

F152. As w this, I understund that the Pills-
bury “book™ prepared by its investment
bankers has mnow been provided to
plaintiffs with a single page redacted.

Del.Ch.,1988.

Grand Metropolitai PLC v. Pillsbury Co.

Not Reported in A.2d, 1988 WL 130637 (Del.Ch.),
Fed. Sec. L. Rep. P 4,090, 14 Del. ). Corp. L. 1045
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