BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Orlando Sanchez					:
							:
	v.						:		F-2008-2060337
							:
PECO Energy Company				:



INITIAL DECISION

Before
Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING

		On August 18, 2008, Orlando Sanchez (“Sanchez” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that the tenant is responsible for the utility bills; that PECO was aware that 1210 N. Fourth Street is a residential rental property and that the tenants are responsible for the utilities; that the Respondent established an account under the Complainant’s name for the second floor; that the Complainant has never used or received services on the second floor; that the report mentioned that a balance of $370.39 was transferred to the account for 3526 Lansing Street; and that the Complainant has never heard of or lived at the Lansing Street address.  The Complainant requested documents from the Respondent to show who initiated that account.

		On September 24, 2008, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s account. The Respondent denied that it improperly transferred a tenant’s account to the Complainant.  In response to a call from the first floor tenant, PECO’s technician found foreign wiring during a field visit on February 17, 2007.  The service for the first floor bedroom was connected to the meter for the second floor.  There was no active account for the second floor although there was a tenant there.  The Respondent activated an account for the second floor in the landlord’s name since there was foreign wiring.  The Respondent averred that it transferred the $370.39 into an account at 3526 Lansing Street that had been initiated under the Complainant’s name and social security number.  

		The initial hearing was held on February 26, 2009, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Orlando Sanchez, testified on behalf of the complaint.  Michael S. Swerling, Esquire, represented the Respondent.  The Respondent presented the testimony of two witnesses:  Renee Tarpley, a regulatory assessor, and Mary McQuilkin, a high bill field technician, who sponsored six exhibits:  PECO Exhibit 1 - account statement for the Complainant for 1210 N. Fourth Street, Apt 2 for service from February 17, 2007 through March 31, 2007; PECO Exhibit 2 – Board of Revision of Taxes document for Orlando Sanchez; PECO Exhibit 3 - account statement for Orlando Sanchez at 3526 Lansing Street; PECO Exhibit 4 - account statement for the Complainant for 1210 N. Fourth Street, Apt 2 for service for the period from March 31, 2007, through December 11, 2008; PECO Exhibit 5 - Bureau Of Consumer Services Decision, dated July 7, 2008; and PECO Exhibit 6 – Residential High Bill Investigation Report, dated February 17, 2007.  PECO Exhibits 1 and 3-6 were admitted during the hearing.  PECO Exhibit 2 is also admitted.

		The record in this case consists of a forty-seven-page transcript and six exhibits.  The record closed on March 18, 2009.

FINDINGS OF FACT

		1.	The Complainant is Orlando Sanchez, 1204 N. Fifth Street, Philadelphia, PA 19122.
		2.	The Respondent in this proceeding is PECO Energy Company.

		3.	The complaint concerns service at 1210 N. Fourth Street, Philadelphia, PA 19122 (Tr. 6, 7, 10, 13, 26; PECO Ex. 1, 4, 5, 6).

		4.	The Complainant owns the property at 1210 N. Fourth Street (Tr. 10, 19, 27; PECO Ex. 1, 4, 5).

		5.	There are three units at the 1210 N. Fourth Street property (Tr. 7, 15; PECO Ex. 6).  

		6.	In 2007, the first and second floor units were occupied (Tr. 8, 18; PECO Ex. 6).

		7.	The Complainant has never lived at the Fourth Street property (Tr. 10).

		8.	The Complainant has lived at 1204 N. Fifth Street for twenty years (Tr. 10). 

		9.	The Complainant’s sister, Martha Sanchez, owns the property at 1204 N. Fifth Street (Tr. 10). 

		10.	The Complainant has never lived at 3526 Lansing Street (Tr. 11).

		11.	The Complainant has never had an account with the Respondent at 3526 Lansing Street (Tr. 10, 11).

		12.	McQuilkin, a high bill field technician for the Respondent, went to the 1204 N. Fifth Street property on February 17, 2007, and conducted a high bill investigation (Tr. 13; PECO Ex. 6).

		13.	Ms. McQuilkin verified that the third floor was vacant.  The meter number for the meter for that floor was 054019992.  The house meter, #02502168, had zero usage (Tr. 15, 16; PECO Ex. 6).

		14.	Ms. McQuilkin tested the first floor meter, #019192142, and found it to be accurate (Tr. 14, 15; PECO Ex. 6).

		15.	Ms. McQuilkin found that the electric for the first floor bedroom was on the meter for the second floor.  The meter for the second floor, #038267832, was on the ground with the meter cover and the jumpers were attached to the meter (Tr. 16, 17, 21; PECO Ex. 6).

		16.	When jumpers are attached to meters, service is provided but it is not registered at PECO.  Therefore, no one pays for the electricity that is used (Tr. 16; PECO Ex. 6). 

		17.	The Respondent notified the Complainant that the foreign wiring needed to be repaired (Tr. 19, 20, 39).

		18.	The Respondent established an electric account in the Complainant’s name for 1210 N. Fourth Street, 2nd floor for the period from February 17, 2007, through March 31, 2007 (Tr. 26; PECO Ex. 1).  

		19.	No payments were made on this account (Tr. 27; PECO Ex. 1).  

		20.	On March 31, 2007, the Complainant requested that the service be discontinued.  The final bill was $370.39 (Tr. 27, 36; PECO Ex. 1).  

		21.	On May 1, 2007, the Respondent transferred the balance from the final bill to the account of Orlando Sanchez at 3526 Lansing Street (Tr. 29; PECO Ex. 3).

		22.	On June 22, 2007, the Respondent reopened an account for the second floor on Fourth Street in the Complainant’s name.  The account was in his name until December 2008 (Tr. 30; PECO Ex. 4).  

		23.	No payments were made on the Complainant’s account at account number 01151-06137.  The final balance is $1,210.45 (Tr. 30, 31; PECO Ex. 4).

		24.	The Bureau of Consumer Service’s decision, dated July 7, 2008, stated that the Respondent was correct when it placed the service in the Complainant’s name after foreign load was discovered.  The Complainant was responsible for the bill (Tr. 31, 32; PECO Ex. 5).

		25.	At the time of the hearing, the Complainant was having the foreign wiring fixed (Tr. 39).

		26.	At the time of the hearing, there were no active accounts at the Fourth Street property.  Mr. Figueroa discontinued service on May 30, 2007 (Tr. 30, 31).  

		27.	At the time of the hearing, the final bill in the amount of $1,210.45 was outstanding (Tr. 32; PECO Ex. 4).  

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

		The Complainant testified that he went to his property at 1210 N. Fourth Street in March 2007 and saw a bill in his name for the second floor (Tr. 6).  He questioned why it was in his name (Tr. 6).  Although he contacted the Respondent, he was unable to resolve the problem (Tr. 6, 7).  After he filed a complaint with the Commission, he found out that the Respondent had transferred the bill to an address on Lansing Street (Tr. 7).  

		The Complainant stated that the first and second floor units were occupied in 2007 (Tr. 8).  He said that he has never had service in his name at that property (Tr. 6).  He disputed the following charges:  the $370.96 transferred from the Lansing Street account; and the charges from the second floor unit (Tr. 8).

		During an off the record discussion, the Complainant provided the last four digits of his social security number to Mr. Swerling.  Mr. Swerling stated that the numbers did not match the information that he had (Tr. 9).  Information concerning the social security numbers of the ratepayers or the Complainant was not presented as evidence during the proceeding.

		The Complainant testified that he has lived at 1204 N. Fifth Street for twenty years.  That property is owned by his sister, Martha Sanchez (Tr. 10).  He does not have electric service in his name at that address (Tr. 10).  The only property that he owns is at 1210 N. Fourth Street (Tr. 10). 

		Renee Tarpley, a regulatory assessor for the Respondent, confirmed that Martha Sanchez is listed as the ratepayer at 1204 N. Fifth Street (Tr. 37).
		The Complainant testified that he never lived at 3526 Lansing Street (Tr. 11).  The Respondent did not present evidence to rebut this testimony.  

		The Complainant objected to the admission of PECO Exhibits 2 and 3 because they related to Lansing Street (Tr. 42, 43).  During the hearing PECO Exhibit 3 was admitted to show that the Respondent transferred the $370.39 balance into that account and subsequently removed the balance from the account (Tr. 43).  Consequently, PECO Exhibit 2 should be admitted to show why the Respondent transferred the balance into the Lansing Street account.  However, it is clear that the record does not show that the Complainant was the owner of or lived at the Lansing Street property.

		Mary McQuilkin, a high bill technician, said that she went to property at 1210 N. Fourth Street because the first floor tenant, Mr. Figueroa, called on February 5, 2007, to complain about foreign wiring (Tr. 13).  When she visited the property on February 17, 2007, she saw four meters at the property (Tr. 15; PECO Ex. 6).  She verified the meter number for the first floor meter and read the meter (Tr. 14; PECO Ex. 14).  She asked the first floor tenant to unplug everything and she performed a passing load test (Tr. 14, 15; PECO Ex. 6).  Mr. Figueroa had a 1,500 watt space heater.  She clocked the heater and determined that the meter was operating accurately (Tr. 15; PECO Ex. 6).  She did not find any foreign wiring on the first floor meter (Tr. 15; PECO Ex. 6).  

		Ms. McQuilkin testified that the third floor meter and the house meter were fine (Tr. 16; PECO Ex. 6).  However, nothing was attached to the house meter.  It was just sitting on the meter board (Tr. 16).  The second floor meter was on the ground with the meter cover and the actual service was jumpered (Tr. 16; PECO Ex. 6).  She explained that in this situation, service is provided to the appliance or light that is wired to the jumpers but it is not registered at PECO because the meter is on the floor (Tr. 16; PECO Ex. 6).  Although electricity was being used, no one was paying for it (Tr. 16; PECO Ex. 6).  
		After Mr. Figueroa’s meter stopped, Ms. McQuilkin noticed that his bedroom lights were still on (Tr. 16, 17; PECO Ex. 6).  Once she pulled the jumpers off of the second floor meter, Mr. Figueroa’s lights went off (Tr. 17; PECO Ex. 6).  Therefore, the electric for the first floor bedroom was attached to the second floor meter (Tr. 17, 21; PECO Ex. 6).  

		Ms. McQuilkin checked with the office and PECO did not have the meter for the second floor on record (Tr. 17; PECO Ex. 6).  Although Ms. McQuilkin noted that the second floor was occupied, she did not meet that tenant (Tr. 21).  There was no registration on the house account.  The electric service that would have been on that meter was connected to the second floor meter (Tr. 18; PECO Ex. 6).  Since there was foreign wiring, the account for the second floor was established in the owner’s name (Tr. 18, 21; PECO Ex. 6).

		Mr. Figueroa told Ms. McQuilkin that Andre Sanchez was the owner (Tr. 19).  At the office they discovered that the owner was Orlando Sanchez (Tr. 19).  A letter is mailed to every property owner when foreign wiring is found (Tr. 19).  One was mailed to Mr. Sanchez (Tr. 19, 20). 

		Ms. Tarpley presented the account statement for 1210 N. Fourth Street, 2nd floor for the service for the period from February 17, 2007, through March 31, 2007 (Tr. 26; PECO Ex. 1).  No payments were made on this account (Tr. 27; PECO Ex. 1).  On March 31, 2007, the Complainant requested that the service be discontinued (Tr. 27, 36).  The customer service representative processed the request without realizing that there was a foreign wiring issue (Tr. 27; PECO Ex. 1).  The final bill was $370.39 (Tr. 27; PECO Ex. 1).  

		Ms. Tarpley testified that the Board of Revision of Taxes document showed that Orlando Sanchez was the owner of 3526 Lansing Street (Tr. 28; PECO Ex. 2).  Based on this information, on May 1, 2007, the Respondent transferred the final bill from Fourth Street to the Lansing Street account in the name of Orlando Sanchez (Tr. 29; PECO Ex. 3).  
		On June 22, 2007, the Respondent reopened an account for the second floor on Fourth Street in the Complainant’s name (Tr. 30; PECO Ex. 4).  The account was in his name until December 2008 (Tr. 30; PECO Ex. 4).  No payments were made on this account (Tr. 30; PECO Ex. 4).  The final balance is $1,210.45 (Tr. 31; PECO Ex. 4).

		Ms. Tarpley testified that, at the time of the hearing, there were no active accounts at the Fourth Street property (Tr. 30, 31).  Mr. Figueroa discontinued service on May 30, 2007 (Tr. 30, 31).  

		Mr. Sanchez admitted that the Respondent notified him that the foreign wiring needed to be repaired.  At the hearing, he said that the foreign wiring was in the process of being fixed (Tr. 39).  He was advised to contact the Respondent when the problem was corrected (Tr. 40). 

		To determine whether the Respondent was correct when it established the account for the second floor in the Complainant’s name, a review of Section 1529.1 of the Public Utility Code, 66 Pa. C. S. § 1529.1, and the Commission’s regulations at 52 Pa Code § 1521 is necessary.  Those sections read as follows:

§ 1529.1.  Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

52 Pa Code § 1521. Definitions

   The following words and phrases when used in this subchapter shall have the meanings given to them in this section unless the context clearly indicates otherwise:

   "LANDLORD RATEPAYER." One or more individuals or an organization listed on a gas, electric, steam, sewage or water utility's records as the party responsible for payment of the gas, electric, steam, sewage or water service provided to one or more residential units of a residential building or mobile home park of which building or mobile home park the party is not the sole occupant.  In the event the landlord ratepayer is not the party to a lease between the landlord ratepayer and the tenant, the term also includes the individual or organization to whom the tenant makes rental payments pursuant to a rental arrangement.

   "RESIDENTIAL BUILDING." A building containing one or more dwelling units occupied by one or more tenants.  The term does not include nursing homes, hotels and motels or any dwelling of which the landlord ratepayer is the only resident.

   "TENANT." Any person or group of persons who are contractually obligated to make rental payments to the landlord ratepayer pursuant to a rental arrangement, including, but not limited to, an oral or written lease with the landlord ratepayer for a dwelling unit in a residential building or mobile home park which is provided gas, electric, steam, sewer or water as an included service under the rental agreement and who are not the ratepayers of the utility which supplied the gas, electric, steam, sewer or water service.

		Based on the Respondent’s investigation and Mr. Sanchez’ testimony, it is undisputed that there was foreign load in February 2007.  When foreign wiring exists, the premises cannot be considered individually metered for purposes of Section 1529.1 of the Code.  James David Harman v. PPL Electric Utilities Corporation, Docket No. C-20031793, (Order entered September 8, 2004); Elizabeth Santos v. Metropolitan Edison Company, Docket No.     C-00967757, (Order entered August 7, 1997).  Consequently, the Respondent was complying with the law and the Commission’s regulations when the account was established in the Complainant’s name.

		With respect to whether the entire bill should have been in the Complainant’s name, it is instructive to review the Commission’s directive in Susan Afshari v PPL Electric Utilities Corporation and Kim and Mike Fantazier, Indispensable Party C-20055547 (Order entered April 9, 2008), the Commission stated:
In cases with similar fact patterns, this holding will be applied as follows. The utility will list the tenant’s account with the property owner when foreign load is detected.  The property owner will pay future bills for service to the tenant’s premises until the foreign load is removed.  However, the property owner may, at its discretion, file a complaint to contest the assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load.  The landlord will have the burden of proof to show what portion of the bill was due to foreign load. The tenant shall be joined as an indispensable party to any such complaint.  It will be incumbent upon the landlords and tenants in future cases to provide as much information as possible to the presiding ALJ so that a reasonable decision can be rendered.  Proper development of the record will, of course, include a thorough foreign load investigation by the utility involved as has always been the procedure in these cases.  The calculation of foreign load will then become a matter for the presiding ALJ and the Commission. .

(Order at 6, 7).
		In the instant case, the second floor tenant did not have an account with the Respondent prior to Ms. McQuilkin’s visit to the property on February 17, 2007 (Tr. 15; PECO Ex. 6).  Although electric was being used, no one was paying for it.  The Respondent established the account for the second floor in the Complainant’s name in February 2007.  Therefore, the Respondent did not transfer a past due balance from a tenant into the Complainant’s account.  Based on Afshari, once the foreign load is found, the property owner is required to pay future bills for service to the tenant’s premises until the foreign load is removed.  The Respondent is charging the Complainant for service rendered from February 17, 2007, the date the foreign load was discovered, until December 11, 2008, the date that service was discontinued.  During the hearing the Complainant stated that the foreign wiring was being fixed at that time.  Accordingly, the Respondent was correct in transferring the account into the property owner’s name.

		The Complainant has failed to prove that foreign load did not exist between February 2007 and December 2008.  Furthermore, there is no evidence in the record to show that he was charged for a past due balance from a tenant.  Therefore, he is required to pay the charges for service between February 2007 and December 2008.  The total amount due is $1,210.45.  The amount should be paid within 60 days of the Final Order in this matter. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

		3.	Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1, requires that bills for leased residential premises which are not individually metered be placed in the name of the property. Franchowiak v PPL Electric Utilities Corporation, C-20054687 (Order entered July 3, 2006); Del Vecchio v PPL Electric Utilities Corporation, Z-01464793 (Order entered September 13, 2006); and Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).

		4.	When foreign wiring exists the premises cannot be considered individually metered for purposes of Section 1529.1 of the Code.  James David Harman v. PPL Electric Utilities Corporation, Docket No. C-20031793, (Order entered September 8, 2004); Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).

		5.	A prima facie case of foreign wiring, which is not rebutted by other parties, requires that the account be placed in the name of the property owner.  Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997); Calvin White v. PECO Energy Company, F-01734865 (Order entered July 26, 2006).

		6.	When foreign load is found, the property owner will pay future bills for service to the tenant’s premises until the foreign load is removed.  The property owner may, at its discretion, file a complaint to contest the assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load.  The landlord will have the burden of proof to show what portion of the bill was due to foreign load.  The calculation of foreign load will then become a matter for the presiding ALJ and the Commission.  Susan Afshari v PPL Electric Utilities Corporation and Kim and Mike Fantazier, Indispensable Party, C-20055547 (Order entered April 9, 2008).

ORDER


THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Orlando Sanchez against PECO Energy Company at Docket F-2008-2060337 is dismissed in its entirety.

		2.	That PECO Exhibit 2 is admitted into the record to show why the final balance was transferred into the Lansing Street account in 2007.

		3.	That the Complainant shall pay the Respondent $1,210.45 within sixty days of the Commission’s final Order in this proceeding.

		4.	That the record in this case is marked closed.




Date:	June 12, 2009				_____________________________________
						Cynthia Williams Fordham
						Administrative Law Judge

Orlando Sanchez v. PECO Energy Company
Docket No. F-2008-2060337
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