PENNSYLVANIA PUBLIC UTILITY COMMISSIONPRIVATE 

Harrisburg, Pennsylvania  17105-3265

Application of Exelon Corporation,

Public Meeting – June 25 2009
Exelon Exchange Corporation and PECO

2093057-OSA
Energy Company for Certificates of Public
Docket Nos. A-2009-2093057, 

Convenience 





A-2009-2093058, and 








A-2009-2093059
DISSENTING STATEMENT OF VICE CHAIRMAN TYRONE J. CHRISTY
I dissent from the majority’s decision today to allow the litigation of the above-captioned proceeding to continue despite the fact that there is not yet a definitive transaction that can be evaluated by the Commission.  In my view, this application should have been dismissed without prejudice, or alternatively the application proceeding should have been held in abeyance until a definitive transaction is available for review.
The majority bases its decision today on a distinction between two possible avenues that the Exelon Companies could take to acquire NRG.  One possible avenue is an exchange offer under which Exelon would acquire a majority of NRG’s common shares.  The second possible avenue is a negotiated agreement between Exelon and NRG. The fact that one avenue seems more likely to be taken than the other does not change the fact that the basic terms and conditions of the ultimate transaction are at this point unknown and speculative.  As Exelon itself states “[t]he issues presented to the Commission in the Application . . . are the same whether the transaction is completed by Exelon purchasing a majority of NRG’s stock in the exchange offer . . . or through a negotiated transaction.”  Exelon Brief at 1.   Accordingly, the fact that an exchange offer appears to be more likely to effectuate a takeover of NRG than a negotiated agreement does not appear to be relevant. 
Regardless of which avenue Exelon pursues in its quest to takeover NRG, the ultimate transaction that the Commission is being asked to approve is unclear.  Uncertain aspects of Exelon’s proposed transaction include the final capital structure of the combined companies, the related financings necessary to complete the proposed transaction, the effect of the proposed transaction on the capital costs and rates of the regulated utilities, the effect of the proposed transaction on the NRG employees, and the effect of the proposed transaction on the energy markets.  The existence of all of these uncertainties and unknowns indicates that this application is not yet ripe for review.
Continuing this proceeding in the absence of a definitive transaction will force the parties to litigate in a vacuum, and will require the Commission to reach a decision without benefit of a complete record.  Based on the uncertain status of Exelon’s proposed transaction, I do not know how the Commission ultimately will be able to determine whether or not the transaction will affirmatively promote the public interest in some substantial way.  I agree with NRG’s statement that Exelon is seeking the Commission’s blessing of a “bear hug” as opposed to approval of an actual transaction. 
To the extent that the Commission’s policy statement at § 69.901 is interpreted as requiring advance approval of the acquisition of more than 20% of NRG’s stock through the exchange offer, this policy statement should be waived and Commission review of the transaction deferred until there is a more definitive transaction that can be evaluated. 
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