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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale in the above-captioned proceeding issued March 24, 2009.  The Initial Decision dismissed the Complaint of William J. Borlak (Complainant or Mr. Borlak) against the Columbia Gas Company of Pennsylvania, Inc. (Respondent or Columbia).  No exceptions were filed. Pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h), we exercise our right to review the Initial Decision. 
History of the Proceeding
On September 12, 2008, Mr. Borlak filed a Formal Complaint (Complaint) against Columbia alleging Columbia Gas improperly charged excessive rates for two rental units owned by Complainant. 

Columbia filed an Answer and New Matter on October 14, 2008.  Columbia averred that the gas rate charged to Mr. Borlak was correct and denied its charges are improper or excessive.  Columbia further averred that Mr. Borlak did not comply with past payment arrangements and has defaulted on all previous payment agreements.  Columbia requested the Complaint be dismissed with prejudice.  Mr. Borlak did not file an answer to Columbia’s New Matter pursuant to 52 Pa. Code §5.63. 
A telephonic hearing was held on December 16, 2008.  Mr. Borlak appeared pro se and advised that he filed for bankruptcy protection from the United States Bankruptcy Court for the Western District of Pennsylvania in November 2008, at Case Number 08-27953.  Columbia was represented by counsel.  Following a short discussion between the Parties, the Complainant requested a general continuance and advised that he would submit written proof of the bankruptcy filing.

On February 5, 2009, Complainant’s bankruptcy counsel submitted a true and correct copy of the Meeting of Creditors notice, showing Complainant filed for Chapter 13 bankruptcy protection on November 26, 2008, at Case Number 08-27953. Complainant’s counsel also submitted Schedule F from Complainant’s bankruptcy petition showing two accounts for natural gas service from Respondent for service at 730 California Avenue and 734 California Avenue, Pittsburgh, Pennsylvania. 
By Initial Decision issued March 24, 2009, the ALJ dismissed the Complaint without further hearing.  Relying on 11 U.S.C. § 362(a)(1) and 28 U.S.C. § 1334(e)(1),
 the ALJ found that because Mr. Borlak had filed for bankruptcy, the Commission no longer had subject matter jurisdiction over the Complaint.
Discussion
The ALJ’s conclusion that the Commission no longer had jurisdiction over the billing issues raised by Mr. Borlak was based on the following analysis of relevant sections of federal bankruptcy laws. The ALJ stated:

A bankruptcy petition filed under either Sections 301, 302 or 303 of the United States Bankruptcy Code will operate as a stay and bars the commencement or continuation of a judicial, administrative or other action or proceeding against the debtor, including the issuance or employment of a process, which action or proceeding was commenced prior to the start of the bankruptcy proceeding, or to recover a claim against the debtor that arose before the commencement of the bankruptcy proceeding.  See 11 U.S.C.S. §362(a)(1).

Pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471[sic], the United States Bankruptcy Court has exclusive jurisdiction over all property belonging to the debtor, wherever located, as of the date the bankruptcy commences.  The Pennsylvania Public Utility Commission lacks subject matter jurisdiction over Complainant’s debts due and owing to Respondent as a public utility as of the date he filed the bankruptcy petition with the Bankruptcy Court.  The debts incurred by Complainant for the natural gas service provided by Respondent to the two rental units were debts incurred prior to the filing of the bankruptcy petition and were, in fact, listed as debts on Complainant’s Schedule F.  Therefore, those debts are under the exclusive province and authority of the United States Bankruptcy Court.  

I.D. at 5.
The ALJ reasoned that because Mr. Borlak had filed for bankruptcy, the Commission had no jurisdiction over the two debts owed the Respondent because they had been incurred before the bankruptcy filing and were listed as debts with the Bankruptcy Court.  The ALJ found that the Bankruptcy Court will have to decide what, if anything, Mr. Borlak owes the Respondent.  I.D. at 6.
We concur that that the Bankruptcy Court has exclusive jurisdiction over the Complainant’s property and that the Commission cannot order a payment arrangement.  However, on its face, the Complaint alleges excessive rates, a matter under Commission jurisdiction.  66 Pa.C.S. §§ 1301, 1303.  To clarify, Mr. Borlak has filed for bankruptcy protection and filed a claim with the Commission against Columbia Gas; Columbia Gas has not filed a claim with the Commission against Mr. Borlak.  Therefore, 11 U.S.C. § 362(a)(1) does not apply.  That section prohibits claims against the debtor, not claims by the debtor.

This Commission has jurisdiction over the issue of excessive rates despite the fact that the Complainant has filed for bankruptcy protection.  We have previously held that when a Complainant files for bankruptcy protection, the Commission retains jurisdiction over issues concerning accuracy of billing.  See, DeCristo v. Philadelphia Electric Company, 56 Pa. P.U.C. 95 (1982).  Accordingly, we find that it is appropriate to remand the Complaint to the Office of Administrative Law Judge to address the issue of excessive rates.
Conclusion



Based on the foregoing discussion, we reverse the Initial Decision in part, and remand this matter to the Office of Administrative Law Judge for further action consistent with this Opinion and Order;  THEREFORE,
IT IS ORDERED:
1. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued March 24, 2009, is reversed in part and adopted in part. 
2. That this proceeding is referred to the Office of Administrative Law Judge for further action consistent with this Opinion and Order.
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BY THE COMMISSION








James J. McNulty








Secretary

SEAL

ORDER ADOPTED: June 18, 2009

ORDER ENTERED:  July 6, 2009
	�	Although in the Initial Decision the ALJ cites to 28 U.S.C. § 1471, the correct cite is 28 U.S.C. § 1334(e)(1).
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