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HISTORY OF THE PROCEEDING



On September 19, 2008, Melissa Randall (“Randall” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”) alleging, among other things:  that she would like a more affordable payment arrangement; that she cannot afford to pay over $600.00 a month; that she is suffering from stage 3 cancer; and that she can afford to pay the budget of $241.00 a month but not the additional amount due on the past due balance.  


On October 16, 2008, the Respondent filed an Answer.  The Respondent denied that the Complainant is unable to pay her bills.  The Respondent averred that the Complainant’s account balance is $9,386.72.  The Respondent referred to the Bureau of Consumer Services (“BCS”) decision, dated August 14, 2008, which required the Complainant to pay a budget of $241.00 plus $382.00 on the arrearage for a total of $623.00.  The Respondent noted that the Complainant failed to keep the payment arrangements that it provided in April 2007 and May 2008.  The Respondent stated that based on the financial information that the Complainant supplied, she does not qualify for the Customer Assistance Program.



A telephonic hearing was held in this matter on February 23, 2009, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Melissa Randall, testified in support of the complaint and sponsored four exhibits - Complainant’s Exhibit 1 – the 2008 W-2 form for Brian Randall; Complainant’s Exhibit 2 –two 2008 W-2 forms for William Randall and one for Andrew Randall; Complainant’s Exhibit 3 – a 2008 W-2 form for Andrew Randall; and Complainant’s Exhibit 4 – List of Monthly Expenses for the Complainant’s Household with copies of bills attached.  Michael S. Swerling, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa Ferrier, a regulatory assessor for the Respondent, who sponsored five exhibits - PECO Exhibit 1 - Account Statement for service from January 2007 through January 2009; PECO Exhibit 2 - Payment Arrangement History; PECO Exhibit 3 - four Bureau of Consumer Services decisions dated March 12, 2003; PECO Exhibit 4 - Bankruptcy Information; and PECO Exhibit 5 – Returned Check History.


During the hearing, the Respondent’s counsel requested that the Complainant submit copies of the receipts for medical co-payments (Tr. 23, 53).  The record was held open for the Complainant to submit the additional exhibit, which was marked Complainant’s Exhibit 5 (Tr. 53-55).  



By correspondence, dated February 25, 2009, the Complainant submitted copies of her physician co-payments.  The documents were received on March 3, 2009.  Complainant’s Exhibit 5 consists of a cover letter and copies of physician co-payments and a bill for brakes for the Complainant’s vehicle.


The Respondent did not object to the admission of Complainant Exhibit 5.  Therefore, in the Order dated March 19, 2009, Complainant Exhibit 5 was entered into evidence as a late filed exhibit pursuant to 52 Pa. Code §5.404 (a) 



The record in this case consists of a 59-page transcript and ten exhibits.  The record in this case closed on March 19, 2009.
FINDINGS OF FACT



1.
The Complainant is Melissa Randall, 416 East State Street, Media, PA 19063.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant, her husband and her sons shared a house with the Complainant’s mother until the mother’s death in 2002 (Tr. 9).


4.
Although the Complainant’s mother was responsible for paying the PECO bill and the mortgage, the Complainant found out that the mother had not been paying the bills (Tr. 9, 10).



5.
After the mother’s death in 2002, the Complainant and her family were forced to sell the house.  They did not receive any money from the sale of the house (Tr. 10).



6.
The Complainant’s family moved into a rental property at 308 East Front Street after the sale (Tr. 10).


7.
The Complainant’s family was forced to move from the Front Street property because the landlord declared bankruptcy (Tr. 10). 



8.
The Complainant, her husband and her two sons moved to the State Street property in 2004 (Tr. 10). 



9.
The Complainant has a residential account for electric and gas service with the Respondent (Tr. 37; PECO Ex. 1). 



10.
The Complainant initiated service at the current address in September 2004 (Tr. 35). 



11.
The Complainant’s husband, Brian Randall, works for Weston Solutions, Inc.  In 2008, his gross annual income was $78,412.48 (Tr. 12, 13, 16; C. Ex. 1).


12.
Andrew A. Randall is the Complainant’s 21 year old son.  In 2008, he earned $1,645.75 at Weston Solutions, Inc. and $1,895.39 at Acme Markets (Tr. 13, 16; C. Ex. 2, 3).



13.
William Randall is the Complainant’s 20 year old son and her caregiver.  He in 2008 he earned $2,482.64 at Finfree Enterprises, Inc., and $11,108.00 at Quotations LLP (Tr. 12, 13, 15, 16; C. Ex. 2).



14.
The Complainant worked briefly in 2004.  She is unable to work because she has cancer, asthma, rheumatoid arthritis, fibromyalgia and Meniere’s disease (Tr. 7, 30, 32).  



15.
The monthly expenses for the Randall household include food, rent, water and sewer bills, doctor co-payments, medication co-payments, medical parking, medical expenses not covered by insurance (Tr. 17, 23; C. Ex. 4, C. Ex. 5). 



16.
The monthly expenses for the Randall household also include, among other things, a cable, phone and internet bundle, cell phone bill, veterinarian care, pet food, and pet grooming (Tr. 17, 19, 20, 23-26; C. Ex. 4). 



17.
The Complainant and her husband filed Chapter 7 bankruptcy on October 16, 2005 (Tr. 33, 36; PECO Ex. 4).



18.
In response to the Complainant’s bankruptcy filing, the Respondent designated the account as the pre-petition account and established a post-petition account in October 2005 (Tr. 36; PECO Ex. 4).


19.
The pre-petition bankruptcy account in the amount of $4,142.77 was charged off on May 22, 2006.  Therefore, the Complainant is not responsible for paying this amount (Tr. 36; PECO Ex. 4).


18.
The Complainant made three valid payments in 2006.  The following payments were made:  $445.00 on March 31, 2006; $60.00 on April 10, 2006; and $100.00 on April 14, 2006 (Tr. 36, 37; PECO Ex. 1).


19.
In 2006, five of the Complainant’s checks were returned for insufficient funds.  In 2007, six of the Complainant’s checks were returned for insufficient funds (Tr. 38, 39; PECO Ex. 5).  



20.
The Complainant made one valid payment in 2008.  The payment in the amount of $227.00 was made on May 30, 2008 by credit card (Tr. 20, 27, 28; PECO Ex. 1).



21.
The Complainant had five payment arrangements (Tr. 41, 42; PECO Ex. 2, 3).



22.
The Bureau of Consumer Services decision, dated February 19, 2004, required the Complainant to pay her budget bill of $150.00 plus $100.00 a month on the account balance (Tr. 44; PECO Ex. 2, 3). 



23.
In 2004, the Complainant’s household’s gross monthly income was $5,900.00.  There were two adults and two children in the household (Tr. 45).



24.
On October 27, 2004, the Respondent gave the Complainant a payment arrangement which required her to pay $100.00 plus the current bill (Tr. 43; PECO Ex.  2).



25.
On March 30, 2007, the Respondent gave the Complainant a payment arrangement which required her to pay $394.84 plus the current bill (Tr. 43; PECO Ex.  2).



26.
On April 28, 2008, the Respondent gave the Complainant a payment arrangement which required her to pay $352.63 plus the current bill (Tr. 43; PECO Ex.  2).



27.
The Bureau of Consumer Services (“BCS”) decision, dated August 14, 2008, required the Complainant to pay a budget of $241.00 plus $382.00 on the arrearage for a total of $623.00 (Tr. 46; PECO Ex. 2, 3).


28.
In August 2008, the Complainant’s household gross monthly income was $4,500 and there were three adults and one child in the household (Tr. 46).



29.
The Complainant did not keep any of the payment arrangements (Tr. 

7, 8, 48; PECO Ex. 2, 3). 



30.
Based on the income information provided by the Complainant for the hearing, the total annual household income is $95,554.21.  The household monthly gross income is $7,962.85.  The Complainant’s husband’s monthly gross income is $6,534.37 (Tr. 46; C. Ex. 1, 2, 3).


32.
After the Respondent receives two returned checks, the policy is to require payment by cash, certified check or money order (Tr. 47). 



33.
The Respondent accepts debit or credit card payments (Tr. 47). 



34.
The Respondent sent a termination notice to the Complainant on July 23, 2007 (Tr. 39, 40).


35.
To prevent the termination, on August 2, 2007, the Complainant requested a payment arrangement.  A medical certificate was submitted on August 21, 2007 (Tr. 39, 40).


36.
The Respondent sent a termination notice to the Complainant on September 14, 2007 (Tr. 40).



37.
To prevent the termination, the Complainant sent the Respondent a check in the amount of $5,501.  The check was received on September 26, 2007.  That check was returned for insufficient funds (Tr. 40; PECO Ex. 5).


38.
The Respondent sent a termination notice to the Complainant on October 2, 2007 (Tr. 40, 41).



39.
To prevent the termination, on October 3, 2007, the Complainant requested a payment arrangement.  The Complainant gave the Respondent a check in the amount of $5,670.80 on October 15, 2007.  That check was returned for insufficient funds (Tr. 41; PECO Ex. 5).


40.
The Respondent sent a termination notice to the Complainant on March 31, 2008 (Tr. 41).



41.
To prevent the termination, on April 9, 2008, the Complainant requested a CAP Rate application (Tr. 41).


42.
The Respondent sent a termination notice to the Complainant on June 24, 2008 (Tr. 41).



43.
To prevent the termination, a medical certificate was submitted.  It was approved on July 16, 2008 (Tr. 41).


44.
At the time of the hearing, the Complainant’s balance was $10,770.61 (Tr. 38; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that her husband is the sole breadwinner (Tr. 7; C. Ex. 1).  She has not worked since 2004.  She is an artist (Tr. 7).


In addition to suffering from cancer, the Complainant stated that she has asthma, rheumatoid arthritis, fibromyalgia and Meniere’s disease.  Her husband is a diabetic and her oldest son has juvenile rheumatoid arthritis.  Her medication co-pays and her medical co-pays are outrageously high (Tr. 7).  Since she has undergone treatment and surgery, she has modified her diet greatly, and that is more expensive (Tr. 8).  She said that she has to buy medical supplies that are not covered by her insurance (Tr. 8).  



She reviewed her monthly expenses (C. Ex. 4).  According to Complainant’s Exhibit 4, the household monthly expenses are $4,312.00 (C. Ex. 4).  The Complainant said that although her cable bill seems high, before she signed the contract with Comcast, she was paying more to Verizon for her phone and internet service (Tr. 8).  She testified that her oldest son was scheduled to graduate in May 2009 and probably will not be living at home.  She has a parent Plus loan for him.  Her youngest son is working up to 70 to 80 hours a week to save money to go to culinary school since he could not get loans to cover his tuition (Tr. 8).



The Complainant testified that she cannot afford to pay the amount requested in the August 2008 Bureau of Consumer Services Decision.  She said that she can pay $241.00 plus an extra $50.00 a month for a total of $291.00 (Tr. 9).


Pursuant to Chapter 14, the Commission must follow certain guidelines when establishing payment arrangements.

§1405. Payment agreements.

(a)  General rule.  The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreements between a public utility customers and applicants within the limits established by this chapter.

(b)  Length of payment agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:


(1) Five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level.


(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the federal poverty level.


(3) One year for customers with a gross monthly household income level not exceeding 250% of the federal poverty level and not more than 300% of the federal poverty level.


(4) Six months for customers with a gross monthly household income level 300% of the federal poverty level.

.  .  .

(d)  Number of payment agreements.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility many, at its discretion, enter into a second or subsequent payment agreement with a customer. 



The record in this matter indicates that the Complainant failed to comply with the payment arrangements established by the Respondent and BCS.  There is no evidence that the Complainant’s family has less income than they had when the Bureau of Consumer Services’ decisions were rendered.  In the Order reconsidering the Implementation Order, the Commission said, that “we find that § 1405(d) does not divorce the Commission from its traditional and fundamental role as final arbiter of utility consumers’ rights with respect to payment agreement issues.  Rather, §1405(d) permits the establishment of one payment agreement by the Commission, subject to the requirements and limitations of §1405.”  Chapter 14 Implementation, Reconsideration Of Implementation Order, Docket No. M-00041802F0002 (Order Entered October 31, 2005).  Furthermore, the Commission concluded that §1405(d) permits the Commission (in addition to instances where there has been a change of income) to establish one payment agreement that meets the terms of Chapter 14 before the prohibition against a second payment agreement in §1405(d) applies.  Consequently, the Commission cannot establish or order a public utility to establish a second or subsequent payment arrangement since the Complainant has defaulted on a BCS decision.  Lisa Brown v. PECO Energy, Docket No. Z-01512168 (Order entered May 13, 2005) (Complainant defaulted on February 2004 BCS decision).



The Complainant’s household monthly gross income is $7,962.85.  The Complainant’s husband’s monthly gross income is $6,534.37 (Tr. 46; C. Ex. 1, 2, 3).  The record shows that the current household income is a level four.  Gross monthly income that exceeds $5,514.00 for four people is a level four on the income guidelines.  This is more than 300 percent of the poverty level.  If the Commission were in a position to set a payment arrangement, the Complainant would be required to pay the outstanding balance in six months.  However, Chapter 14 gives the public utility the discretion to make a payment arrangement when the Complainant has defaulted on a prior arrangement.


The Complainant has failed to sustain her burden of proving that she has cannot afford to pay the Respondent.  The household income exceeds the expenses.  In addition, the Complainant has not complied with payment arrangements in the past.  There is no evidence in the record to show that the household income has been reduced.  Thus, the Commission cannot give her another payment arrangement.  Nevertheless, she can accept the offer that the Respondent made during the hearing.  Consequently, the complaint is dismissed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That Chapter 14 precludes the Commission from establishing a second or subsequent payment arrangement for customers who have defaulted on a payment agreement unless there their income has changed.  66 Pa. C.S. §1405(d), Lisa Brown v. PECO Energy Company, Docket No. Z-01512168 (Order entered May 13, 2005).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Melissa Randall against the PECO Energy Company at Docket F-2008-2065525 is dismissed.



2.
That the record in this case is marked closed.

Date:
June 16, 2009



_________________________________








Cynthia Williams Fordham








Administrative Law Judge
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