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HISTORY OF THE PROCEEDING

On April 22, 2008, Randy and Linda King (Complainants) filed a complaint against Metropolitan Edison Company (Respondent).  The complaint alleges that the Respondent will not continue to maintain the Complainants’ outdoor lighting located near their residence.  Paragraph 5 of the complaint form contains the hand written statement “See attached”.  Attached to the complaint is a one page document.  The document alleges that the Complainants live on a private road and the Respondent installed their outdoor light more than forty years ago.  According to the document, the Respondent sent a letter to the Complainants informing them that it would remove the outdoor lighting.  The document states that the Complainants need the outdoor lighting for their personal safety since it is “pitch black” where they live.  The Complainants request that the Commission inform them of their rights to keep the outdoor lighting.

The Respondent filed an answer with new matter on May 20, 2008.  The answer admits that the Complainants are customers and that the Respondent is discontinuing its outdoor lighting service but denies the remainder of the allegations in the complaint as conclusions of law.  The new matter asserts that the complaint fails to state a claim for which relief may be granted.  The new matter alleges that the Respondent has provided outdoor lighting service to the Complainants pursuant to its tariff and that, effective January 11, 2007, the Respondent’s tariff restricted outdoor lighting service to existing customers and eliminated the service for all customers by the earlier of the termination of the customer’s existing outdoor lighting contract or June 10, 2012.  The answer and new matter requests that the Commission refer the matter to the Office of Administrative Law Judge for mediation.
By hearing notice dated March 18, 2009, the Commission scheduled a telephonic hearing for this matter on May 21, 2009, at 1:00 p.m. and assigned the case to me.  I issued a prehearing order on March 18, 2009, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.
I conducted the initial telephonic hearing as scheduled on May 21, 2009, at 1:00 p.m.  One of the Complainants, Linda King, appeared and testified.  Michael A. Gruin, Esquire represented the Respondent, which presented three witnesses and sponsored ten exhibits that I admitted into the record.  The initial hearing resulted in a transcript of seventy-two pages.  The record closed on June 24, 2009, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT


1.
The Complainants are Randy and Linda King.  (N.T. 6)



2. 
The Respondent is Metropolitan Edison Company.  (N.T. 9)



3.
The Complainants reside at 126 Cemetery Road, Leesport, Berks County.  (N.T. 6)  



4.
The Respondent installed outdoor lighting in front of the Complainants’ house more than forty years ago and has maintained their outdoor lighting since that time.  (N.T. 9)  

5.
The Complainants’ home is located in a rural area.  (N.T. 9, 14, 35, Met Ed Ex. 5-8)  
6.
The outdoor light is mounted on a utility pole located along a private road known as Cemetery Road.  (N.T. 9, 35, Met Ed Ex. 5-8)
7.
Cemetery Road begins where it intersects State Route 183. (N.T. 7)
8.
The Complainants’ house is located on Cemetery Road approximately a quarter of a mile from the intersection of Cemetery Road and State Route 183.  (N.T. 7, 35, 37, Met Ed Ex. 5)

9.
Cemetery Road extends another mile past the Complainants’ house.  (N.T. 7)  

10.
There are seven houses located along Cemetery Road, including the Complainants’ house.  (N.T. 7, 35)  

11.
The outdoor light in front of the Complainants’ house is the only outdoor lighting located on Cemetery Road.  (N.T. 9, Met Ed Ex 5-8) 



12.
The Respondent has maintained the outdoor lighting in the past by replacing bulbs when necessary.  (N.T. 10)



13.
The Respondent has replaced the bulb for the outdoor lighting on several occasions.  (N.T. 10)


14.
In order to replace the bulb for the outdoor lighting, the Respondent’s employees used a bucket truck.  (N.T. 10-11)


15.
In addition to the Complainants’ outdoor lighting, the pole has wires attached to it that provide service to the rest of the homes located on Cemetery Road.  (N.T. 10, 38)



16.
The Respondent has performed other maintenance such as repairing or replacing wires or the transformer attached to the pole.  (N.T. 10)



17.
The Complainants currently pay $9.75 per month for the outdoor lighting service provided by the Respondent.  (N.T. 11, 19, 35, Met Ed Ex. 10)  



18.
The Complainants received a letter about a year ago stating that the Respondent would remove the outdoor light in 2010.  (N.T. 11-13)


19.
Linda King has multiple sclerosis and Randy King is a heart patient.  (N.T. 14)


20.
The Complainants are concerned for their personal safety if the Respondent removes the outdoor lighting.  (N.T. 14)



21.
There is no other outdoor lighting on their property other than their porch light and the surrounding area has no outdoor lighting.  (N.T. 14)  



22.
The Complainants contacted the Respondent to obtain an estimate for installing an outdoor light that the Complainants would own and maintain.  (N.T. 15-16, 38-39)



23.
The Respondent provided an estimate that it would cost approximately $1,000 for the Respondent to install a utility pole on the Complainants’ property.  (N.T. 15-17, 19, 38-41)


24.
The Complainants would have to employ an electrician to mount an outdoor light on the pole installed by the Respondent and wire the outdoor light.  (N.T. 15-17)



25.
The replacement outdoor light would have to be wired through the Complainants’ electric meter and the Complainants’ would have to pay a metered rate for the outdoor light.  (N.T. 16-17)


26.
The Respondent’s tariff provisions at pages 137-138 provide that it is no longer responsible for maintaining the Complainants outdoor lighting.  (N.T. 24-25, Met Ed Ex. 2)



27.
 The Respondent’s tariff provision governing outdoor lighting service states that outdoor lighting is restricted to existing customers at existing locations as of January 11, 2007 and will be eliminated for all customers by the earlier of the termination of the customer’s existing outdoor lighting contract or June 10, 2012.  (N.T. 25, Met Ed Ex. 2)  

28.
The Respondent’s tariff states that the Respondent is responsible for installing and maintaining outdoor lighting only for existing customers at existing locations until June 10, 2012, at the latest.  (N.T. 25, Met Ed Ex. 2)


29.
The Commission approved the changes to the Respondent’s tariff by order entered January 11, 2007 at Docket No. R-00061366.  (N.T. 25, Met Ed Ex. 1)


30.
The Commission approved the Respondent’s revised tariff setting forth the changes regarding outdoor lighting by order entered April 13, 2007 at Docket No. R-00061366.  (N.T. 28, Met Ed Exs. 1 and 2)


31.
In April 2006, after it filed its rate increase and tariff modification request with the Commission, the Respondent provided a bill insert in the Complainants’ electric bill notifying its customers that it was seeking Commission permission to increase its rates and modify various tariff provisions.  (N.T. 26)


32.
The bill insert informed the Complainants that they could participate in the proceeding by filing a formal complaint with the Commission, by writing a letter to the Respondent or by participating in a public input hearing.  (N.T. 26) 



33.
After the Respondent filed its request for a rate increase with the Commission, the Respondent issued a press release in April 2006 notifying the general public that it was seeking Commission permission to increase its rates and modify its tariff provisions.  (N.T. 26)  


34.
The Respondent’s press release was distributed to various news organizations in its service territory.  (N.T. 26)  


35.
Newspapers in Easton, Harrisburg, Lebanon, Reading and York all published newspaper advertisements in April 2006 provided to them by the Respondent advising the Complainants that the Respondent was seeking Commission permission to increase its rates and modify its tariff provisions.  (N.T. 27)  


36.
The newspaper advertisements contained the same information that the Respondent provided in the bill inserts that it sent to its customers.  (N.T. 26-27, Met Ed Ex. 3)  


37.
The Commission issued a press release in June 2006 that set forth the schedule of public input hearings that members of the general public could attend if they wished to testify about the Respondent’s proposed rate increase and tariff modifications.  (N.T. 27) 


38.
The Respondent started the outdoor lighting service in 1962.  (N.T. 48)


39.
Numerous home improvement stores now offer different types of outdoor lighting.  (N.T. 39-40, 42-43, 50-51, 53-54)  



40.
The outdoor lighting is difficult for the Respondent to access and maintain since most of its outdoor lighting customers are rural and the lights are mounted on utility poles that require a bucket truck to access.  (N.T. 51)



41.
2005 federal legislation prohibits manufacture of mercury vapor light bulbs.  (N.T. 51-52, Met Ed Ex. 4)  


42.
Approximately 4526 of the Respondent’s outdoor lighting fixtures have mercury vapor light bulbs.  (N.T. 49, 52)



43.
The Respondent will not be able to replace those bulbs when they burn out since they are no longer available.  (N.T. 52)



44.
The Respondent will have to replace the mercury vapor bulbs with sodium vapor bulbs and fixtures.  (N.T. 52) 


45.
The Respondent estimates that it will cost it $434 per fixture or a total of approximately $1,964,284 for 4526 fixtures to replace the mercury vapor bulbs.  (N.T. 52) 
DISCUSSION



The Complainants in this proceeding have the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976)  The Complainants must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet their burden of proof, the Complainants must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  In this case, the Complainants contend that the Respondent installed their outdoor lighting, maintained the outdoor lighting in the past and should continue maintaining their outdoor lighting in the future.


In support of their contentions, the Complainants allege that the Respondent installed the outdoor lighting on a utility pole in front of their house more than forty years ago and has maintained their outdoor lighting since that time.  (N.T. 9)  The Complainants currently pay $9.75 per month for the outdoor lighting service provided by the Respondent.  (N.T. 11, 19, 35, Met Ed Ex. 10) 



The Complainants’ home is located in a rural area.  (N.T. 9, 14, 35)  Linda King testified that the outdoor light is mounted on a utility pole located along a private road known as Cemetery Road.  (N.T. 6)  Cemetery Road begins where it intersects State Route 183.  The Complainants’ home is located on Cemetery Road approximately a quarter of a mile from the intersection of Cemetery Road and State Route 183.  (N.T. 7, 35, 37, Met Ed Ex. 5)  Cemetery Road extends another mile past the Complainants’ house to a point where it terminates.  There are seven houses located along Cemetery Road, including the Complainants’ house.  The outdoor light in front of the Complainants’ house is the only outdoor lighting located on Cemetery Road.  (N.T. 7-9)


The Respondent has maintained the outdoor lighting in the past by replacing bulbs when necessary.  Linda King could recall five instances in approximately forty years when the Respondent had to replace the bulb for the outdoor lighting.  (N.T. 10)  In order to replace the bulb for the outdoor lighting, the Respondent’s employees used a bucket truck.  (N.T. 10-11)  In addition to the Complainants’ outdoor lighting, the pole located in front of the Complainants’ house has wires attached to it that provide service to the rest of the homes located on Cemetery Road.  Linda King testified that the Respondent has performed other maintenance such as repairing or replacing wires and replacing the transformer attached to the pole.  (N.T. 10)    


The Complainants received a letter about a year ago stating that the Respondent would remove the outdoor light in 2010.  (N.T. 11-13)  Linda King has multiple sclerosis and Randy King is a heart patient.  (N.T. 14)  The Complainants are concerned for their personal safety if the Respondent removes the outdoor lighting.  There is no other outdoor lighting on their property other than their porch light.  The surrounding area has no outdoor lighting.  (N.T. 14)  



The Complainants contacted the Respondent to obtain an estimate for installing an outdoor light that the Complainants would own and maintain.  The Respondent’s estimate stated that it would cost approximately $1,000 for the Respondent to install a utility pole on the Complainants’ property.  (N.T. 15-16)  The estimate stated that the Complainants would have to employ an electrician to mount an outdoor light on the pole and wire the outdoor light.  The outdoor light would have to be wired through the Complainants’ electric meter and the Complainants’ would have to pay a metered rate for the outdoor light.  (N.T. 16-17)  


The Complainants contend that the Respondent’s cost estimate is excessive and more than they can afford.  The Complainants assert that the Respondent should not remove their outdoor lighting but should continue maintaining their outdoor lighting and that the Commission should direct the Respondent to maintain their outdoor lighting in the future.  The Complainants assert that if the Commission does not direct the Respondent to continue maintaining their outdoor lighting in the future, it will impose an unreasonable financial burden on them.   


The Respondent does not dispute that it has maintained the Complainants’ outdoor lighting in the past but contends that it has no obligation to maintain the Complainants’ outdoor lighting in the future.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because its tariff provides that it may discontinue maintaining the Complainants’ outdoor light in the future.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303



The Respondent cites its tariff provisions at pages 137-138 in support of its contention that it is no longer responsible for maintaining the Complainants’ outdoor lighting.  (N.T. 24-25, Met Ed Ex. 2)  The tariff provision governing outdoor lighting service states that it is restricted to existing customers at existing locations as of January 11, 2007 and will be eliminated for all customers by the earlier of the termination of the customer’s existing outdoor lighting contract or June 10, 2012.  (N.T. 25, Met Ed Ex. 2)  While other provisions in the tariff state that the Respondent is responsible for installing and maintaining outdoor lighting, these provisions are subject to the limitations that this is only for existing customers at existing locations until June 10, 2012, at the latest.  



The Commission approved the changes to the Respondent’s tariff by order entered January 11, 2007 at Docket No. R-00061366.  (N.T. 25, Met Ed Ex. 1)  The Commission approved the Respondent’s revised tariff setting forth the changes regarding its outdoor lighting service by order entered April 13, 2007 at Docket No. R-00061366.  (N.T. 28, Met Ed Exs. 1 and 2)  The Respondent has complied with the Public Utility Code and Commission regulations in this case because it correctly informed the Complainants that, pursuant to its Commission-approved tariff, it would not maintain the Complainants’ outdoor lighting in the future.


The Respondent and the Commission provided adequate notice to the Complainants of the Respondent’s proposed modification to its tariff provisions governing outdoor lighting in compliance with Commission regulations.  In April 2006, after it filed its rate increase and tariff modification request with the Commission, the Respondent provided a bill insert in the Complainants’ electric bill notifying its customers that it was seeking Commission permission to increase its rates and modify various tariff provisions.  (N.T. 26)  The bill insert informed the Complainants that they could participate in the proceeding by filing a formal complaint with the Commission, by writing a letter to the Respondent or by participating in a public input hearing.  (N.T. 26) 


After the Respondent filed its request for a rate increase with the Commission, the Respondent issued a press release in April 2006 notifying the general public that it was seeking Commission permission to increase its rates and modify its tariff provisions.  (N.T. 26)  The Respondent’s press release was distributed to various news organizations in its service territory.  Newspapers in Easton, Harrisburg, Lebanon, Reading and York all published newspaper advertisements in April 2006 provided to them by the Respondent advising the Complainants that the Respondent was seeking Commission permission to increase its rates and modify its tariff provisions.  (N.T. 27)  The newspaper advertisements contained the same information that the Respondent provided in the bill inserts that it sent to its customers.  (N.T. 26-27)  The Respondent provided copies of the newspaper advertisement that appeared in the Reading Eagle newspaper which is published in Berks County where the Complainants reside.  (N.T. 27, Met Ed Ex. 3)  In addition, the Commission issued a press release in June 2006 that set forth the schedule of public input hearings that members of the general public could attend if they wished to testify about the Respondent’s proposed rate increase and tariff modifications.  (N.T. 27)


The regulation at 52 Pa. Code §53.45 requires a public utility to provide notice to the public of its general rate increase by posting a notice in each of its offices, 52 Pa. Code §53.45(b)(1), by mailing either a written notice or bill inset to each of its customers, 52 Pa. Code §53.45(b)(2) and (b)(4), and by distributing a news release to major newspapers, radio and television stations serving the public utility’s service territory, 52 Pa. Code §53.45(b)(3).  The regulation at 52 Pa. Code §54.45(b)(1)(i) sets forth the form of the posted notice and bill insert.  The form at 52 Pa. Code §53.45(b)(1)(i) requires that the notice state the amount of the overall rate increase, and how the proposed rate increase will affect a typical residential customer.  The notice must provide information on how to challenge the public utility’s rate increase request.  The regulation at 52 Pa. Code §53.45(b)(3) sets forth similar requirements for the news release distributed by the public utility.  


There is nothing in 52 Pa. Code §53.45 mandating that the Respondent provide the Complainants with a notice detailing each change to its tariff.  Since there is nothing in 52 Pa. Code §53.45 requiring such a detailed notice, the notices the Respondent provided to its customers, including the Complainants, comply with the Commission’s regulations.  Since the notices the Respondent provided to its customers, including the Complainants, comply with Commission regulations, I conclude that the Complainants had adequate notice of the Respondent’s proposed rate increase and tariffs modifications and adequate notice of the methods available to challenge the proposed rate increase and tariff modifications.  Since the Complainants had notice of the proceeding and had the opportunity to participate in a hearing and be heard, their due process rights were fully protected.


The Respondent did not violate the Public Utility Code or Commission regulations by informing the Complainants that it will not maintain their outdoor light in the future.  The Respondent has complied with its Commission-approved tariff by notifying the Complainants that it will cease providing outdoor lighting service no later than June 10, 2012.  The Respondent did not violate the Public Utility Code or Commission regulations by altering its tariff to eliminate its outdoor lighting service.  The Respondent complied with the Public Utility Code and Commission regulations in providing notice to its customers, including the Complainants, that it was eliminating the outdoor lighting provisions of its tariff.  Since the Respondent has complied with the Public Utility Code and Commission regulations in informing the Complainants that it was eliminating its outdoor lighting service, and complied with the Public Utility Code and Commission regulations in altering its tariff to eliminate its outdoor lighting service, there is no basis for imposing a civil penalty on the Respondent. 



The Complainants also contend that the costs they will incur installing, maintaining and paying for their own outdoor lighting are unreasonable.  The Complainants also raise concerns for their personal safety should the Respondent remove the outdoor lighting.  The Commission has addressed these issues previously.


The Commission has addressed the discontinuance of outdoor lighting service by Pennsylvania Electric Company (Penelec) in two cases.  In Jarzab v. Pennsylvania Electric Co., Docket No. C-20078144 (Order entered July 17, 2008) (Jarzab), the complainant alleged that Penelec was discontinuing its outdoor lighting service.  The complainant in Jarzab alleged that he did not have the financial means to replace the outdoor lighting he was receiving from Penelec.  He also alleged that removing the outdoor lighting would endanger his safety because the outdoor lighting deterred burglars and other criminals.  


The Commission in Jarzab concluded that, like the Respondent in this case, Penelec had complied with its tariff in eliminating its outdoor lighting service. While recognizing that the complainant would incur a financial burden in replacing the outdoor lighting service, the Commission stated that there was nothing in the Public Utility Code or Commission regulations that required Penelec to continue providing the outdoor lighting service.  The Commission ruled that Penelec’s tariff was presumed to be reasonable and the fact that the discontinuance of the outdoor lighting service would impose a financial burden on the complainant did not render the tariff discontinuing the service unreasonable.  The Commission therefore dismissed the complaint.  



Subsequently, in Shoup et al v. Pennsylvania Electric Co., Docket Nos. C-2008-2031300 et al. (Order entered May 8, 2009) (Shoup), two of the complainants alleged that Penelec was discontinuing its outdoor lighting service.  The other twenty complainants failed to appear at the hearing.  The two remaining complainants alleged that removing the outdoor lighting would endanger their safety because there had been incidents of theft and robbery in their neighborhoods.  Both complainants were older, disabled and physically not able to maintain the outdoor lighting.



The Commission dismissed the twenty complainants who failed to appear and held that the safety and well being of the two remaining complainants, as established by the record, militated against the strict application of Penelec’s tariff and elimination of the outdoor lighting service in those specific cases.  The Commission distinguished its decision in Jarzab by stating that the two complainants had provided more specific examples regarding the public safety benefits of the outdoor lighting service than the complainant did in Jarzab.  The Commission also noted that the complainants in Shoup demonstrated that their personal circumstances made obtaining replacement lighting difficult.  The Commission stated in the Shoup case as opposed to Jarzab, that it was more affordable for the complainants to receive outdoor lighting service from Penelec than to pay a contractor to duplicate existing facilities.  Finally the Commission held that Jarzab centered on the issue of Penelec’s notice of the proposed change while notice was not an issue in Shoup.



The Commission also determined in Shoup that while tariffs have the force and effect of law, the disposition of the case was controlled by 66 Pa. C.S. §1501 which provides that public utilities shall furnish and maintain adequate, efficient, safe and reasonable service.  The Commission ruled that the two complainants in Shoup had established a prima facie case that Penelec’s elimination of its outdoor lighting service in their specific cases would violate 66 Pa. C.S. §1501. 



The Commission concluded in Shoup that Penelec should continue providing outdoor lighting service to all customers now receiving it but that Penelec did not have to offer the service to customers not already receiving it as of January 11, 2007 as its tariff already provided.  The Commission ruled that the Shoup decision did not apply to Metropolitan Edison Company customers receiving outdoor lighting service.      



In sustaining the complaints of the two complainants in Shoup, the Commission ordered a copy of the Shoup decision served on Metropolitan Edison Company.  The Commission directed Penelec and Metropolitan Edison Company to advise the Commission within thirty days whether they still planned to phase out outdoor lighting service.  The Commission also ordered Penelec to notify all of its customers affected by the Shoup decision, explaining the decision, its effect and Penelec’s proposed course of action.            


On May 22, 2009, Penelec filed a petition for reconsideration in the Shoup case, requesting that the Commission rescind its May 8, 2009 decision, order further hearings so that Penelec could present additional evidence and stay the implementation of its May 8, 2009 decision.  On May 28, 2009, the Commission granted Penelec’s petition for reconsideration.  On June 3, 2009, the Commission issued a Secretarial Letter granting Penelec an extension of time to comply with the May 8, 2009 decision until the Commission enters a final order disposing of Penelec’s petition for reconsideration.  As of the date of this decision, the Commission has not issued an order disposing of Penelec’s petition for reconsideration.



The Commission ruled that the Shoup decision did not apply to the Respondent’s customers receiving outdoor lighting services.  Since the Commission ruled Shoup does not apply to the Respondent’s customers receiving outdoor lighting services, it is not controlling on the outcome of this case and I decline to apply its rationale in this case.  I do so for several reasons. 



First, I find that the Commission’s Order’s in Jarzab and Shoup conflict with respect to the application of the burden of proof upon review of both decisions.  I decline to apply the Shoup decision to this case because it applies an incorrect burden of proof.  The Commission decided the Shoup case by finding that the tariff eliminating the outdoor lighting service violated 66 Pa. C.S. §1501 and constituted inadequate, unsafe or unreasonable service to two of the complainants.  In Jarzab, the Commission ruled that Penelec’s tariff was presumed to be reasonable and the discontinuance of the complainant’s outdoor lighting service did not render the tariff discontinuing the service unreasonable even though it would impose a financial burden on the complainant.  My research indicates that the rationale in Jarzab is correct.


Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981)  A complainant seeking to evade the affect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pennsylvania Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996)  


Applying this standard, the Complainants have the burden of proof to establish that the Respondent’s tariff eliminating the outdoor lighting service is unreasonable.  The Complainants have failed to establish by a preponderance of the evidence that the facts and circumstances leading to the elimination of the outdoor lighting service have changed so drastically since the Commission approved the current tariff in April 2007 that the application of the outdoor lighting tariff to the Complainants is unreasonable. 


The Respondent presented evidence regarding the facts and circumstances surrounding its decision to eliminate its outdoor lighting service in its April 2006 rate increase and tariff modification request.  The Respondent stated that when it initiated its outdoor lighting service in 1962, there were few other choices with regard to outdoor lighting.  The Respondent currently provides only certain wattage lamps and standard fixtures pursuant to its outdoor lighting service.


By contrast, numerous home improvement stores now offer more choices of outdoor lighting and fixtures.  (N.T. 50)  The Respondent’s witness indicated that the Complainants could mount an outdoor light on a 4x4 pressure treated post instead of a utility pole.  (N.T. 42-43)  The Complainants could also mount an outdoor light on an existing building, according to the Respondent’s witness.  (N.T. 42-43, Met Ed Ex. 9)  



The Respondent also asserted that the outdoor lighting service was more expensive to the consumer.  The Respondent contended that it was more economical for the customer to install and maintain outdoor lighting and pay a metered rate for the electricity used rather than continuing to pay a flat monthly rate for the outdoor lighting service.  (N.T. 54-55, Met Ed Ex. 10)  Even if the customer had to purchase and install an outdoor lighting fixture, the customer would recoup the cost of the installation in less than four years from the monthly savings on his or her electric bill.  (N.T. 54-55, Met Ed Ex. 10)  The Respondent provided cost estimates for installation and maintenance of outdoor lighting and the cost of electricity at the metered rate.  (Met Ed Ex. 10)  


The Respondent also argues that it would have to spend nearly $2 million to continue providing the outdoor lighting service.  The Respondent provided a copy of Federal Energy Policy Act of 2005 that prohibits manufacture of mercury vapor light bulbs.  (N.T. 51, Met Ed Ex. 4)  Approximately 4526 of the Respondent’s outdoor lighting fixtures have mercury vapor light bulbs.  The Respondent will not be able to replace those bulbs when they burn out since they are no longer available.  (N.T. 51)  The Respondent will have to replace the mercury vapor bulbs with sodium vapor bulbs and fixtures.  The Respondent estimates that this will cost $434 per fixture or a total of approximately $1,964,284 for it to replace 4526 fixtures.  


The Complainants did not present any evidence that these facts and circumstances have changed drastically since the Commission approved the current outdoor lighting service tariff in April 2007.  The Complainants therefore did not establish by a preponderance of the evidence that the tariff eliminating the Respondent’s outdoor lighting service is unreasonable.


Second, I decline to apply the Shoup decision to this case because Shoup orders a public utility to deviate from its tariff with regard to two of its complainants.  The Commission has no authority to order a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  The statue at 66 Pa. C.S. §1303 mandates that a public utility adhere to its tariff.  Since I have already concluded that the Respondent’s tariff is reasonable and allows it to discontinue maintaining the Complainants’ outdoor lighting, I cannot order it to deviate from that tariff because such an order would contradict 66 Pa C.S. §1303. 


Third, I decline to apply the Shoup decision to this case because Shoup orders a public utility to treat customers receiving the same service differently with regard to two of its complainants.  The statute at 66 Pa. C.S. §1502 prohibits a public utility from granting an unreasonable preference to any person with regard to service.  Since I have already concluded that the Respondent’s tariff is reasonable and pursuant to that tariff it may discontinue maintaining outdoor lighting service to its customers, I cannot order the Respondent to continue maintaining the Complainants’ outdoor lighting because such an order would contradict 66 Pa. C.S. §1502.    



Based on the evidence produced, I conclude that the Complainants have failed to prove by a preponderance of the evidence that the Respondent has violated the Public Utility Code or Commission regulations by notifying Complainants that it will eliminate their outdoor lighting service.  The Complainants have also failed to demonstrate by a preponderance of the evidence that the Respondent’s tariff eliminating the outdoor lighting service is unreasonable.  Since the Complainants have failed to establish the allegations set forth in their complaint, I will deny the complaint and enter the following order. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainants.



3.
The Complainants have not met their burden of proving that they are entitled to relief.  66 Pa. C.S. §§332(a)

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Randy and Linda King against Metropolitan Edison Company at Docket No. C-2008-2038418 is denied.



2.
That the record at Docket No. C-2008-2038418 is marked closed.
Date:
June 29, 2009
______________________________



David A. Salapa



Administrative Law Judge
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