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HISTORY OF THE PROCEEDINGS


On January 5, 2009, Steven Angelo (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that he operates a grocery store at 391 Lyceum Avenue, Philadelphia, and that because of the business slowdown he is unable to pay the Respondent’s balance.   



On January 29, 2009, the Respondent filed an answer to the complaint.  The Respondent stated the Complainant has exhibited a pattern of many missed and late payments, and that the Commission does not have authority to establish payment arrangements for commercial customers.



On May 4, 2009, a telephonic hearing on the complaint was scheduled.  On April 28, 2009, the Complainant asked for a continuance of the hearing because his wife required immediate medical care abroad.  I granted this request.  Another telephonic hearing was rescheduled for June 2, 2009.



At the June 2, 2009 hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibit.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced four exhibits into the record.


The record was closed on June 2, 2009.

FINDINGS OF FACT


1.
The Complainant’s business address is 391 Lyceum Avenue, Philadelphia, Pennsylvania.  He operates a grocery store.


2.
The Complainant’s income is about $450 a day or $13,500 ($450 x 30) a month.  He and an employee run the business.  He pays himself $250 a week or $1,000 a month, and the employee $120 a week or $480 a month.


3.
The Complainant’s other monthly expenses are:  $1,350 (rent for the store), $115 (Comcast), $85 (store insurance), and store merchandise (milk, cigarettes, vegetables . . .).



4.
The most recent payment agreement was made on June 5, 2008.  Under this agreement, the Complainant paid $956.09 a month and the current bill, but he broke the agreement.     



5.
The Complainant owes the Respondent $1,336.83.  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainants, as the party seeking relief, have the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in not setting up a payment arrangement for him to pay.  



The Complainant testified that during the business slowdown, he is unable to pay.  Findings of Facts (No. 2 and 3) indicate that the Complainant’s income is $13,500 a month and that his business expenses are $3,030 (wages $1,000 + $480 wages + $1,350 rent + $115 Comcast + $85 insurance), not to mention the store merchandise.  With this income and expenses, I believe the Complainant can pay the Respondent the balance ($1,336.83) and the current charges.     



Further, the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


As a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  Therefore, I conclude that the Complainant’s complaint must be dismissed for failing to state a claim upon which he is entitled to relief.  52 Pa. Code §5.101(a)(3).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Steven Angelo has failed to carry his burden of proof.



3.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



4.
Because, as a commercial customer, Steven Angelo is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order, his complaint has failed to state a claim upon which he is entitled to relief.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Steven Angelo against PECO Energy Company at Docket No. C-2009-2083058 is dismissed.

Date:
     June 8, 2009     



____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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