BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Farhana Hoque
:

:

v.





:

C-2008-2071559








:

Philadelphia Gas Works
:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 17, 2008, Farhana Hoque (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that Respondent electronically withdrew monies from her bank account to pay the gas bills of someone else.  Complainant requested a refund of those monies.  On November 17, 2008, Respondent filed an answer denying that it had acted unlawfully.
By Telephone Hearing Notice dated January 12, 2009, an initial telephonic hearing was scheduled for February 25, 2009.  On January 21, 2009, I issued a Prehearing Order that set forth procedures to be followed in this case. 
The telephonic hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant introduced six exhibits, all of which were admitted into evidence.  Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Jennifer Raksnis.  Ms. Raksnis is employed by Respondent as a customer review unit officer.  Tr. 37-38.  Respondent introduced four exhibits, all of which were admitted into evidence.  The hearing transcript consists of eighty-five pages.  The hearing record closed on March 25, 2009. 
FINDINGS OF FACT
1.
Complainant, Farhana Hoque, resides at 342 Van Name Avenue, Staten Island, NY 10303.  Tr. 4.
2.
Hassen Tlili, a friend of Complainant, resides at 2644 South 9th Street, Philadelphia, PA 19148, where he is the customer of record of Respondent, Philadelphia Gas Works.  Tr. 4-5, 39; PGW Ex. 1 at 4.
3.
Mr. Tlili’s gas bills were paid by checks on the following dates: October 16, 2007 ($110.00); November 19, 2007 ($110.00); December 19, 2007 ($113.00); January 23, 2008 ($611.18); and February 21, 2008 ($451.82).  Tr. 54-60; PGW Ex. 3 at 3-4.
4.
On February 28, 2008, Complainant went on-line to Respondent’s website and authorized Respondent to make recurring withdrawals from her bank checking account to pay Mr. Tlili’s gas bills.  Tr. 39, 44, 54-60; PGW Ex. 3 at 4; Complainant Ex. 2.
5.
The first automatic withdrawal from Complainant’s checking account was made by Respondent on April 18, 2008, in payment of Mr. Tlili’s gas bill in the amount of $720.69.  Other automatic withdrawals were made on May 19, 2008 ($90.00) and June 18, 2008 ($90.00).  Tr. 54-60; PGW Ex. 3 at 4; Complainant Exs. 2 and 3.  
6.
On April 7, 2008, Mr. Tlili was enrolled in Respondent’s Customer Responsibility Program (CRP), which is designed to assist payment troubled low income customers.  The CRP monthly bill payment established for Mr. Tlili was $90.00.  On July 18, 2008, Respondent refunded to Mr. Tlili the $720.69 bill payment made on April 21, 2008, because it exceeded the $90.00 bill payment amount established for him on April 7, 2008.  Tr. 59-64; PGW Ex. 3 at 4, PGW Ex. 4.
7.
Respondent’s policy is to refund payments to customers of record only.  Tr. 61.

8.
On July 3, 2008, Complainant called Respondent and requested to be removed from the automatic payment program.  Respondent removed Complainant from the program on that day.  Tr. 64-66; PGW Ex. 1 at 4.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. § 701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the person seeking affirmative relief from the Commission, complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case Complainant seeks a refund of $1,352.51 from Respondent.  According to Complainant, the $1,352.51 amount represents her unintended payments of the gas bills of her friend, Hassen Tlili, from February to June 2008, as a result of her unintentional enrollment in Respondent’s automatic payment program.  Mr. Tlili is the customer of record who resides at 2644 S. 9th Street, Philadelphia, PA 19148.  Tr. 4, 39.  Complainant stated that she never resided at the 9th Street property.  Tr. 26.  Complainant testified that she went on-line and “accidentally” gave Respondent permission to make automatic withdrawals from her bank checking account to pay Mr. Tlili’s gas bills.  Tr. 5-10.


Complainant testified that in October 2007 she went on-line to Respondent’s website to intentionally pay Mr. Tlili’s October 2007 gas bill as a favor to him.  Tr. 5-6.  Complainant indicated that she thought it would be a one-time payment.  Tr. 5-9.  Complainant stated that Mr. Tlili’s October 2007 bill was approximately $43.00.  Tr. 7.  She testified that she noticed, however, subsequent withdrawals by Respondent from her checking account to pay Mr. Tlili’s November and December 2007 gas bills.  Complainant stated that the November 2007 bill payment was also approximately $43.00.  Tr. 7.  She did not present testimony regarding the amount of the December 2007 bill payment.  According to Complainant, Mr. Tlili reimbursed her for the gas bill payments made in November and December 2007, but refused to reimburse her for any more payments.  Tr. 33.  Complainant testified that she went on-line to Respondent’s website and attempted to remove herself from the automatic payments, but without success.  Tr. 10.  


Complainant stated that the automatic withdrawals by Respondent continued in January 2008, and that she contacted Respondent at that time and requested that it stop the automatic withdrawals and refund her money.  Tr. 12.  Complainant testified that Respondent’s customer service representative informed her that he would conduct an investigation and get back to her in two weeks.  Tr. 12.  Complainant stated that after two weeks Respondent’s customer service representative contacted her and explained that there had been a problem with Respondent’s website, but that Respondent’s information technology personnel had taken care of it and that the automatic withdrawals from her checking account had been stopped.  Tr. 15-16.  Complainant testified that in late February 2008 she received a refund from Respondent of the January 2008 bill payment in the amount of $611.00.  Tr. 14-15. 


However, according to Complainant, the automatic withdrawals continued from February to June 2008 and ended when she closed her checking account in July 2008.  Tr. 17-23.  Complainant testified that the $1,352.51 amount that she seeks to have refunded represents a $451.82 payment made in February 2008, a $720.69 payment made in April 2008, a $90.00 payment made in May 2008, and a $90.00 payment in June 2008.
  Tr. 17-21.


Contrary to Complainant’s testimony, evidence presented by Respondent showed that payments made on Mr. Tlili’s gas bills from October 2007 through February 2008, were made with checks.  PGW Ex. 3 at 3-4; Complainant Ex. 1.  Respondent’s witness, Ms. Raksnis, testified that the payments may have been made by Complainant, but that she would have had to specifically authorize her bank to make each payment.  Tr. 54-58.  Ms. Raksnis asserted that those payments were not as a result of electronic withdrawals by Respondent from Complainant’s checking account.  Tr. 54-58.  Evidence presented by Respondent showed that the bill dates and amounts paid by check were: October 16, 2007 ($110.00), November 19, 2007 ($110.00), December 19, 2007 ($113.00), January 23, 2008 ($611.18) and February 21, 2008 ($451.82).  PGW Ex. 3 at 3-4; Complainant Ex. 1.  I note that Complainant Exhibit 1, Complainant’s bank checking account activity statement, shows a $451.82 payment on February 22, 2008, to Respondent.  I also note that Ms. Raksnis testified that Respondent has no record of refunding the January 2008 bill payment ($611.18) to Complainant, contrary to Complainant’s testimony.  Tr. 63.


Ms. Raksnis testified that Mr. Tlili’s account was enrolled in “auto pay” (also referred to as “recurring payment,”  “electronic transfer,” “automatic payment” or “auto payment”) on February 28, 2008.  Tr. 39.  She stated that the first automatic payment was made in April 2008 in the amount of $720.69.  PGW Ex. 3 at 4; Complainant Ex. 2.  Other automatic payments occurred in May 2008 ($90.00) and June 2008 ($90.00), according to Ms. Raksnis’ testimony.  Ms. Raksnis explained that the automatic payments were the result of Complainant going onto Respondent’s website and authorizing it to make recurring withdrawals from her checking account to pay Mr. Tlili’s monthly gas bills.  Tr. 44, 54-60.


Ms. Raksnis testified that Complainant contacted Respondent for the first time on February 22, 2008, and stated that she had “accidentally” signed-up for the recurring bill payments and that she wanted her money back and the recurring bill payments to end.  Tr. 43; PGW Ex. 1 at 4.  According to Respondent’s records, its customer service representative informed Complainant that Respondent could not remove her from the recurring payments and that she would have to do it.  Tr. 44; PGW Ex. 1 at 4.  Ms. Raksnis explained that in February 2008, due to the limitations of its Bill Matrix System, Respondent did not have the capability of terminating a person’s enrollment in its automatic payment program.  Tr. 45-47.  She testified that Respondent did not gain that capability until May 2008, when its Bill Matrix System was enhanced.  Tr. 45-47.  Respondent’s records indicate that Complainant called again on February 26, 2008, and asked to speak to “Elgin,” the same customer service representative that she had spoken to on February 22, 2008.  PGW Ex. 1 at 4.  Respondent’s records do not indicate whether Complainant spoke to him however. 


Ms. Raksnis testified that on April 7, 2008, Mr. Tlili was enrolled in Respondent’s Customer Responsibility Program (CRP).  Tr. 60.  Respondent’s CRP is designed to assist payment troubled low income customers.  The CRP monthly bill payment established for Mr. Tlili was $90.00.  Tr. 59; PGW Ex. 1 at 4, PGW Ex. 3 at 4.  Ms. Raksnis testified that the $720.69 payment made on April 21, 2008 was refunded to Mr. Tlili on July 18, 2008, since it exceeded the $90.00 he was required to pay under CRP.  Tr.59-64; PGW Ex. 3 at 4, PGW Ex. 4.  Ms. Raksnis explained that Respondent’s policy is to refund payments only to customers of record.  Tr. 61.    
Ms. Raksnis stated that Complainant was removed from auto pay on July 3, 2008, after she called Respondent that day and made the request.  PGW Ex. 1 at 4.  Ms. Raksnis indicated that Complainant was not removed from auto pay until July 2008, as opposed to May 2008 when Respondent first had the capability to remove her, because before Complainant’s phone call on July 3, 2008, Respondent had not heard from her since February 26, 2008.  Tr. 65-67. 
I find that although Complainant contended that Respondent first began automatically withdrawing money from her checking account in October 2007, to pay Mr. Tlili’s gas bills, persuasive evidence indicates that Complainant was not enrolled in auto pay until February 28, 2008, and the first recurring payment was made in April 2008.  Prior to April 2008, Mr. Tlili’s gas bills were paid by checks.  Complainant indicated that she intentionally paid Mr. Tlili’s October 2007 gas bill.  And she stated that when she unintentionally paid his November and December 2007 bills, he reimbursed her for those payments.  Complainant testified that she received a refund from Respondent for payment of Mr. Tlili’s January 2008 gas bill.  This is a point of contention, as Respondent asserted that it has no record of the refund.  Given Respondent’s stated policy to make refunds only to customers of record, and Complainant’s failure to produce documentary evidence to support her claim, I find that she did not receive a refund. 

Persuasive evidence shows that the $451.82 payment made on February 21, 2008 was made by check by Complainant.  PGW Ex. 3 at 4.  As Ms. Raksnis testified, Respondent’s records indicate that Complainant would have had to authorize her bank to make the payment, and the payment was not the result of Respondent automatically withdrawing funds from Complainant’s bank checking account.  Tr. 55-58.  I therefore find that Complainant intentionally made the $451.82 payment on February 21, 2008, although she seemingly quickly came to regret it.  Complainant called Respondent on February 22 and 26, 2008 and requested a refund.  I note that although Respondent’s customer service representative discussed with Complainant, Respondent’s inability to remove her from enrollment in auto pay due to the limitations of its Bill Matrix System, there is no evidence that he verified that Complainant was actually enrolled in auto pay at that time.  Record evidence indicates that she was not enrolled in auto pay at that time.  Complainant did not enroll in auto pay until February 28, 2008.  Tr. 39. 
Persuasive evidence indicates that Complainant went on-line on February 28, 2008, and intentionally enrolled in Respondent’s auto pay program for the purpose of paying Mr. Tlili’s gas bills.  Mr. Tlili’s gas bills for April, May and June 2008 were paid through auto pay.  When Complainant called Respondent on July 3, 2008, and requested removal from auto pay (the first call she made to Respondent while actually enrolled in auto pay), Respondent removed her from auto pay.

For all of the foregoing reasons, I find that Complainant has not met her burden of proving that Respondent violated Pennsylvania public utility law by accepting the bill payments and not refunding any payments to Complainant.  The complaint is therefore dismissed.  This decision is without prejudice to any legal recourse that Complainant may have in the courts to recover her payments from Mr. Tlili.           

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Farhana Hoque against Philadelphia Gas Works at Docket No. C-2008-2071559 is dismissed.

2.
That this case be marked closed.

Date:
June 29, 2009



__________________________________







Charles E. Rainey, Jr.






Administrative Law Judge
� 	No bill payment was made in March 2008.  PGW Ex. 3 at 4.
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