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HISTORY OF THE PROCEEDING


On May 8, 2008, Taxi Latino, Inc. (Taxi Latino) filed an application with the Pennsylvania Public Utility Commission (Commission) requesting the right to begin to transport, as a common carrier, persons in call and demand service from points in the City of Reading, Berks County, and points within ten airline miles of the City of Reading.  Notice of the application was published in the August 2, 2008 Pennsylvania Bulletin at 38 Pa. B. 4341 specifying a deadline of August 18, 2008 for filing protests to the application.  


On August 7, 2008, Michael R. Grab, t/d/b/a Grab-A-Cab (Grab-A-Cab) filed a protest to Taxi Latino’s application.  On August 8, 2008, Reading Metro Taxi Cab, Inc. (Reading Metro) and Reading Checker Cab, Inc. (Reading Checker) filed protests to Taxi Latino’s application.  On August 11, 2008, Reading Yellow Cab, Inc. (Reading Yellow) filed a protest to Taxi Latino’s application. 


By notice dated March 13, 2009, the Commission scheduled an initial hearing for this matter on April 22, 2009 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing order on March 16, 2009 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 

By letter dated April 8, 2009 addressed to me, counsel for Reading Checker and Reading Yellow requested that I continue the hearing in this case scheduled for April 22, 2009.  The letter stated that counsel for Reading Checker and Reading Yellow had been hospitalized for three weeks and had just returned to practice.  The letter also asserted that counsel for Reading Checker and Reading Yellow had made several unsuccessful attempts to contact counsel for Taxi Latino.  


By letter dated April 7, 2009 addressed to me, counsel for Grab-A-Cab stated that counsel for Reading Checker and Reading Yellow had informed him that Reading Checker and Reading Yellow would be requesting a continuance.  Counsel for Grab-A-Cab concurred in that request.  Counsel for Grab-A-Cab also stated that he had been in contact with counsel for Taxi Latino on March 26, 2009.  The letter stated that counsel for Taxi Latino indicated he had not been in contact with his client recently and was not sure that the client was prepared or willing to proceed with the application.  The letter further stated that while counsel for Taxi Latino was aware at that time that counsel for Reading Checker and Reading Yellow was hospitalized, he was unable to agree to a continuance because he had not spoken to his client.  The letter stated that counsel for Grab-A-Cab had not heard from counsel for Taxi Latino since the March 26, 2009 conversation.  


Both the letters from counsel for Reading Checker and Reading Yellow and counsel for Grab-A-Cab indicated that copies were sent to counsel for Taxi Latino.  Taxi Latino did not file an objection to the request for continuance.  Therefore, I granted the request for continuance and by notice dated April 16, 2009 the Commission rescheduled the initial hearing for this matter to July 1, 2009 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.



On May 27, 2009, Grab-A-Cab, Reading Checker and Reading Yellow filed a joint motion to dismiss Taxi Latino’s application for failure to prosecute its application.  The joint motion alleged that since March 26, 2009 neither counsel for Grab-A-Cab nor counsel for Reading Checker and Reading Yellow had been contacted by counsel for Taxi Latino.  Grab-A-Cab, Reading Checker and Reading Yellow alleged that they would incur considerable expense in preparing for a hearing where they have received no indication that Taxi Latino would appear at the July 1 hearing and prosecute its application.  Grab-A-Cab, Reading Checker and Reading Yellow also alleged that the absence of any response from Taxi Latino threatened to waste the Commission’s valuable administrative and legal resources.  The joint motion requested that the Commission issue a rule to show cause against Taxi Latino to show why its application should not be dismissed for want of prosecution.  Taxi Latino did not file an answer to the joint motion to dismiss.  

I issued an order dated June 8, 2009 denying the joint motion to dismiss because it was premature.  I stated that should Taxi Latino fail to appear at the scheduled hearing, Grab-A-Cab, Reading Checker and Reading Yellow could orally renew their motion to dismiss.  



I conducted the initial hearing as scheduled on July 1, 2009.  Stephen G. Welz, Esquire appeared by telephone representing Grab-A-Cab.  Frederick O. Brubaker, Esquire appeared by telephone representing Reading Checker, Reading Metro and Reading Yellow.   Taxi Latino failed to appear.    



I commenced the hearing at approximately 10:00 a.m.  At that time, counsel for Taxi Latino was not present in Hearing Room 2.  Prior to commencing the hearing, I verified that my voice mail contained no messages from Taxi Latino and confirmed that the staff of the Office of Administrative Law Judge in Harrisburg had not received any messages from Taxi Latino.  (N.T. 5)
Upon commencement of the hearing, Stephen G. Welz, Esquire, representing Grab-A-Cab moved to dismiss Taxi Latino’s application for failure to prosecute.  Frederick O Brubaker, Esquire, representing Reading Checker, Reading Metro and Reading Yellow joined in that motion.  I advised counsel that I would take their motions under advisement.  (N.T. 5-6)  



The initial hearing resulted in a transcript of seven pages.  The record closed on July 6, 2009, the date the transcript was filed with the Secretary’s Bureau.  This decision grants the motions to dismiss Taxi Latino’s application.

DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to appear and be heard.  

The Commission sent notice of the hearing in this case on April 16, 2009 by regular first-class mail to the counsel for Taxi Latino.  To my knowledge this piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a prehearing order dated March 16, 2009 that directed the parties to notify me in writing to request a change in the hearing date.  The prehearing order warned the parties that if they failed to participate in the hearing, the hearing would proceed without them and that a decision could be entered against them.  This order, which was also mailed to the counsel for Taxi Latino, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982)
Taxi Latino did not appear for the scheduled hearing and it did not take any steps to notify me that it would be delayed.  Under these circumstances, it appears that Taxi Latino had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of Taxi Latino have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a)


Finally, Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  As the party seeking a rule or order from the Commission, Taxi Latino bears the burden of proving by a preponderance of the evidence that it is entitled to relief.  By failing to appear and proffer any evidence to support its application, Taxi Latino has failed to meet this burden.  Under these circumstances, the application must be dismissed.  52 Pa. Code §5.245

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.



2.
The due process rights of Taxi Latino have been fully protected in this proceeding. 



3.
By failing to appear and proffer any evidence to support its application, Taxi Latino has failed to meet its burden of proving that it is entitled to the relief that it seeks from the Commission.
ORDER



THEREFORE,



IT IS ORDERED:


1.
That the motions of Michael R. Grab, t/d/b/a Grab-A-Cab, Reading Metro Taxi Cab, Inc., Reading Checker Cab, Inc. and Reading Yellow Cab, Inc. to dismiss the application of Taxi Latino, Inc. are granted.



2.
That the application of Taxi Latino, Inc. at Docket No. A-2008-2051399 is dismissed for failure to appear and prosecute.



3.
That the record at Docket No. A-2008-2051399 is marked closed.

Date:
July 8, 2009
_______________________



David A. Salapa



Administrative Law Judge
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