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HISTORY OF THE PROCEEDING


On February 24, 2009, Elva Tshudy (Complainant) filed the above captioned Complaint on behalf of her husband and herself.  Her allegations were brief:
I want to oppose the company’s proposed rate increase.  Complaint at ¶ 4.

Why is the ↑ [increase] rates by PPL allowed to be 37%.  We live on SS [social security] Dis[ability] only & rent a total electric house!  Complaint at ¶ 7.  (Emphasis in the original.)
A notation on the Complaint form indicated that this “Complaint against CAP Removal on Rates 2010.  37% increase on Elec Bills.”  Complaint at ¶ 4B.


On March 23, 2009, PPL Electric Utilities Corporation (PPL or Company) filed both its Answer to Complaint (Answer) and its Preliminary Objections of PPL Electric Utilities Corporation (Objections).  The Answer alleged:  1) that at the time the Complaint was filed against proposed rates, PPL had no proposed rate increase pending before the Commission; 2) that Ms. Tshudy also opposed the removal of the rate cap effective on January 1, 2010; 3) that the Company’s rates for generation services, as the provider of last resort, had been subject to a rate cap since 1996; 4) that as part of its Restructuring Settlement the Commission approved an extension of the rate cap through December 31, 2009; 5) that the Public Utility Code specified that there could be no more lawful extensions of the rate cap; and 6) that the Public Utility Code specified that the Company was entitled to recover all reasonable costs of obtaining electric generation supply when the rate cap expired without regard to the prior cap.  PPL concluded that the Complaint should be dismissed because there was no proposed increase pending before the Commission and because there would be no basis for the Complaint in the law at the end of 2009 when the cap expired.


The Objections repeated the PPL position that the Complaint should be dismissed because there was no proposed increase pending before the Commission and because there would be no basis for the Complaint in the law at the end of 2009 when the cap expired.  The Objections pointed out that Ms. Tshudy provided no legal reference for continuing the cap on generation services and that the Commission had no power to extend the rate cap.  The Company repeated its argument that it was entitled to recover all reasonable costs of obtaining electric generation supply when the rate cap expired without regard to the prior cap citing the Public Utility Code, 66 Pa. C.S. § 2807(e)(3) as amended.  PPL concluded that the Complaint was legally insufficient.  The Objections included a Notice to Plead.  Ms. Tshudy did not respond.
FINDINGS OF FACT


1.
On February 24, 2009, Elva Tshudy (Complainant) filed her Complaint.



2.
The operative allegations in her Complaint stated:

I want to oppose the company’s proposed rate increase.  Complaint at ¶ 4.

Why is the ↑ [increase] rates by PPL allowed to be 37%.  We live on SS [social security] Dis[ability] only & rent a total electric house!  Complaint at ¶ 7.  (Emphasis in the original.)
3.
At the time the Complaint was filed there was no PPL proposed rate increase pending before the Commission
DISCUSSION


A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).



Having reviewed the pleadings and the Public Utility Code as amended, I agree with the Company and will sustain the Preliminary Objections and dismiss the Complaint.  There is no factual dispute between the parties, and the only question of law will be resolved against Ms. Tshudy.  Therefore, there is no need for a hearing.  Public Utility Code, 66 Pa. C.S. § 703(b).


 PPL is correct.  More specifically, my review of the Commission’s electronic docketing system demonstrated that there were no PPL cases proposing rate increases pending before the Commission at the time the Complaint was filed.  Indeed, at the time I prepared this decision there were no Company rate or petition cases proposing rate increases pending before the Commission.  Accordingly, I concluded that there was no merit to this basis for the Complaint.


I also reviewed Chapter 28 of the Public Utility Code.  The Company is correct.  After rate caps were put in place for a defined period, nothing in Chapter 28 gave the Commission the authority to extend them.  66 Pa. C.S. § 2804(4).  In addition, the original Section 2807 gave the Company the duty to provide service to all customers who did not chose an alternative energy supplier and the right to fully recover all reasonable costs.  66 Pa. C.S. §2807(e)(3) (repealed).  Even though the original Section 2807(e)(3) was repealed, the Legislature retained the same concepts in the replacement section, i.e. the default service provider had the right to recover fully all reasonable costs.  66 Pa. C.S. §2807(e)(3.9).  Assuming Ms. Tshudy intended to complain about the possible rate increase which would take effect when the rate caps expire, this Commission is legally unable to extend the caps to prevent a rate increase.  However, I hasten to add that the Commission and the electric industry have been working on various methods to reduce the size or impact of the possible increase.


The Commission has the discretion to dismiss any complaint without a hearing where it is in the public interest to do so.  66 Pa. C.S. § 703(b).  This case meets the standard.  There are no disputed facts, i.e. at the time the Complaint was filed there was no PPL proposed rate increase pending before the Commission.  There is no question of law which cannot be resolved without a hearing, i.e. the Commission lacks the legal authority to extend the caps to prevent a rate increase.  Accordingly, my review of the Complaint allegations and the applicable law leads me to the conclusion that the Complaint is legally insufficient and must be dismissed.
CONCLUSIONS OF LAW


1.
A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  


2.
The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  


3.
For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).





4.
The Commission lacks the legal authority to extend the caps to prevent a rate increase.



5.
The Commission has the discretion to dismiss any complaint without a hearing where it is in the public interest to do so.
ORDER


THEREFORE, 
IT IS ORDERED:



1.
That the Preliminary Objections of PPL Electric Utilities Corporation are hereby sustained.



2.
That the Complaint of Elva J. Tshudy v. PPL Electric Utilities Corporation, 
at Docket No. C-2009-2092230 is hereby dismissed.

Dated:
July 2, 2009



















Louis G. Cocheres









Administrative Law Judge
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