BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dana Baker 						:
							:
	v. 						:		C-2008-2062344
							:		
PECO Energy Company				:		
							:
							:


INITIAL DECISION 


Before
Guy M. Koster
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 8, 2008, Dana Baker (Complainant or Ms. Baker) filed a complaint against PECO Energy Company (PECO or Respondent).  The complaint is an untimely appeal from a decision upon informal complaint which the Commission’s Bureau of Consumer Services (“BCS”) issued on July 29, 2008 at BCS Case No. 002261189.  (Exhs. C-5; PECO-3)

In her complaint, Complainant asserted incorrect charges on her bill.  Complainant asserted that she was not and did not request budget billing and feels that she should not have to pay any penalties or fees associated with her removal from the program.  Additionally, Ms. Baker requested a payment arrangement of no more than $25.00 a month towards any balance remaining on her account.

		On September 30, 2008, Respondent filed an Answer to the complaint denying all material allegations in the complaint and requested that the complaint be dismissed in its entirety.  In its answer, PECO denied that there were any incorrect charges on Complainant’s bill.  PECO asserted that the Complainant was originally enrolled in the CAP program in July 2003 but was removed on December 20, 2006 when she failed to recertify her income status.  PECO further asserted that the Complainant was re-enrolled in CAP on February 23, 2007, after PECO received a LIHEAP grant in the amount of $100.00 on January 30, 2007.  At that time she was placed on budget billing as part of the program requirements with a monthly budget amount of $197.00.  Finally, PECO asserted that the Complainant was removed from budget billing, at her request, on June 27, 2007 and removed from CAP, on July 6, 2007, because she reported income in excess of the program limits.  Respondent also asserted in its answer that Complainant’s account balance was $1,143.83.

By hearing notice dated November 10, 2008, an initial in-person hearing was scheduled for January 27, 2009.  On November 14, 2008, I issued a Prehearing Order addressing, inter alia, requests for continuances, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

		I convened the initial in-person hearing as scheduled on January 27, 2009 at 10:00 a.m.  The Complainant appeared pro-se.  Michael S. Swerling Esquire represented the Respondent.  A pre-hearing conference was held after which the parties indicated that a settlement had been reached.  Counsel for respondent was instructed to file a certificate of satisfaction and the hearing was adjourned.

		Subsequently, I received an oral request from the Complainant requesting that the matter be rescheduled for a hearing.  As of that date a certificate of satisfaction had not been filed.  In accordance with the Complainant’s request, the matter was rescheduled for a hearing on May 8, 2009 at 2:00 p.m., by notice dated February 23, 2009.  Complainant’s oral request was confirmed in writing and received on February 26, 2009.

		Due to a conflict in my schedule, by notice dated April 8, 2009, the matter was rescheduled for May 15, 2009 at 1:30 p.m.

		On May 11, 2009, I received Complainant’s written request for a continuance which was denied by Order dated May 11, 2009.

		I convened the initial in-person hearing as scheduled on May 15, 2009 at 2:00 p.m.  Complainant appeared pro se and testified on her own behalf.  She did not present any additional witnesses.  Tishekia E. Williams, Esquire represented the Respondent.  Respondent presented the testimony of PECO regulatory assessor, Teresa Ferrier.  The resulting hearing record consisted of a transcript containing eighty eight (88) pages and eleven (11) exhibits.  No briefs were filed and the record was closed on June 2, 2009.
		
FINDINGS OF FACT

1.	The Complainant in this proceeding is Dana Baker, whose address is listed in the complaint as 127 Maple Lane, West Chester, Pennsylvania 19382.

2.	The Respondent in this proceeding is PECO Energy Company, which provides residential electric and natural gas utility service to Complainant.

		3.	On September 8, 2008, Dana Baker filed a complaint against PECO Energy Company, which the Commission docketed at C-2008-2062344, alleging incorrect charges on her bill.

		4.	On September 30, 2008, Respondent filed an Answer to the complaint and denied that there were any incorrect charges on Complainant’s bill.

		5.	Complainant was originally enrolled in the CAP program in July 2003 but was removed on December 20, 2006 when she failed to verify her income status for re-certification.  (NT. 7-9, 14-16, 57-58, 64-65, Exhs. C-2 & 4)

		6.	Complainant was re-enrolled in CAP on February 23, 2007, after PECO received a LIHEAP grant in the amount of $100.00 on January 30, 2007.  At that time she was placed on budget billing as part of the program requirements with a monthly budget payment amount of $197.00.  (NT. 56-58, 64-66; Exh. C-1)

		7.	On March 6, 2007, Complainant was issued a budget bill for $197.00, when the actual charges for usage was $531.82, for the service period February 4, 2007 through March 5, 2007.  (NT. 67-68; Exh. PECO-1 at p.1)

		8.	On April 4, 2007, Complainant was issued a budget bill for $197.00, when the actual charges for usage was $365.13, for the service period March 5, 2007 through April 3, 2007.  (NT. 69-70; Exh. PECO-1 at p.1)

		9.	On May 3, 2007, Complainant was issued a budget bill for $197.00, when the actual charges for usage was $283.75, for the service period April 3, 2007 through May 2, 2007.  (NT. 69-70; Exh. PECO-1 at p.1)

		10.	On June 4, 2007, Complainant was issued a budget bill for $197.00, when the actual charges for usage was $133.50, for the service period May 2, 2007 through June 3, 2007.  (NT. 70; Exhs. C-6; PECO-1 at p.1)

		11.	Complainant made four monthly payments of $197.00 per month toward her account balance between March 23, 2007 and July 2, 2007.  (NT. 67-70; Exh. PECO-1)

		12.	On June 27, 2007, Complainant was removed from budget billing, at her own request.  At that time, her deferred budget billing balance totaled $526.20.  (NT. 70; Exh. PECO-1 at p.1)

		13.	On July 5, 2007 Complainant was issued a bill in the amount of $658.04 for the service period June 3, 2007 through July 3, 2007.  This balance included actual use charges in the amount of $131.84 for the period June 3, 2007 through July 3, 2007 and $526.20 in deferred budget balance charges for the service periods February 4, 2007 through June 3, 2007.  No late fees or penalties were assessed because of Complainant’s removal from budget billing.  (NT. 70-72; Exhs. C-7, PECO-1 & 4)

		14.	On July 6, 2007, Complainant was removed from CAP because she reported income of $2,700 per month for a four (4) person household, an amount which exceeded the program’s income eligibility limits.  (NT. 65; Exh. C-3)

		15.	The Commission’s Bureau of Consumer Services issued a decision in this case (BSC Case #00226189), which determined that Complainant’s account balance as of on July 28, 2008 was $1,141.19 and that all bills were correct as rendered.  (NT. 72-73; Exhs. PECO-1 & 3)

16.	Complainant’s account had not been assessed any late fees or penalties since her enrollment in budget billing in February 2007.  (NT. 71-72; Exhs. PECO 1 & 4)

17.	At the time of the hearing on May 15, 2009, Complainant’s outstanding account balance, for the service period September 1, 2006 through May 6, 2009, was $1,323.09. (NT. 66-67, 78-79; Exhs. PECO-1 & 4)
		
DISCUSSION

Based upon the evidence of record and for the reasons discussed in more detail below, Complainant has failed to sustain her burden of proof to show that there are incorrect charges on her PECO Energy Company bills.

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.

		The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

While not clear from reading her complaint, it became evident from her testimony elicited during the hearing that Complainant was disputing only the budget balance amount of $526.20 that was added to her July 2007 bill and which has been carried forward to her current balance.  Despite her reference to an over burdensome re-payment amount of $25 in her complaint, Complainant indicated at the hearing that she was not requesting a Commission ordered payment arrangement and the sole issue of her complaint was the amount of her July 2007 PECO bill.

It was also apparent from her testimony that Complainant did not fully understand the benefits associated with the CAP program and budget billing.  According to Complainant, she never requested budget billing and could not understand why she received such a large bill that month when she had been paying $197.00 a month, every month and wanted the charges removed.  (NT. 7-8, 19-20, 41-48)

According to PECO regulatory assessor, Teresa Ferrier, Complainant was originally enrolled in the CAP program in July 2003 but removed on December 20, 2006 when she failed to recertify her income status.  Complainant was automatically re-enrolled in CAP on February 23, 2007, after PECO received a LIHEAP grant in the amount of $100.00 on January 30, 2007.  At that time she was placed on budget billing as part of the program requirements with a monthly budget payment amount of $197.00.  (NT. 64-66; Exhs. C-1; PECO-2)

		The Commission’s Policy Statement on Customer Assistance Programs (CAP) states that:

CAPs are designed as alternatives to traditional collection methods for low income, payment troubled customers.  Customers participating in CAPs agree to make monthly payments based on household family size and gross income.  These regular monthly payments, which may be for an amount that is less than the customer’s current bill, are made in exchange for continued utility services.

52 Pa. Code §69.261

		Commission regulations at 55 Pa. Code §1405(c) provide that “customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”

Commission regulations pertaining to budget billing state: 

Equal monthly billing. A gas, electric and steam heating utility shall provide its residential ratepayers with an optional billing procedure which averages estimated utility service costs over a 10-month, 11-month or 12-month period to eliminate, to the extent possible, seasonal fluctuations in utility bills.  The utility shall review accounts at least three times during the optional billing period.  (emphasis added)
	
52 Pa Code §56.12 (7)

Utility customers whose gross household income is 150% or below the Federal Poverty Income Guidelines (FPIG’s) are eligible for PECO’s CAP Rate Program and are automatically placed on budget billing when enrolled in PECO’s CAP program. 55 Pa. Code §69.265(4)(ii); (NT. 66)

		Apparently, Complainant was removed from budget billing, at her own request, on June 27, 2007 after receiving a letter from PECO warning her of her imminent removal from budget billing due to her failure to make timely payment of her June 2007 bill.  According to Ms. Ferrier, payment was due on June 25, 2007 but received on July 2, 2007.  (NT. 70; Exhs. C-6, PECO-1 at p.1).  At that time, her deferred budget billing balance totaled $526.20.  (NT. 70; Exh. PECO-1 at p.1)

		On July 5, 2007 Complainant was issued a bill in the amount of $658.04 for the service period June 3, 2007 through July 3, 2007.  This balance included actual use charges in the amount of $131.84 for the period June 3, 2007 through July 3, 2007 and $526.20 in deferred budget balance charges for the service periods February 4, 2007 through June 3, 2007.  (NT. 70-71; Exhs. C-7, PECO-1)  

		On July 6, 2007, Ms. Baker filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) as she could not understand why her July bill was over $600 when she had been previously charged $197.00 per month.  She believed she was being assessed late fees and penalties for which she should not be responsible as she claimed she never requested enrollment in CAP or budget billing.  (NT. 6-8, 21-23, 41-46, 56; Exh. C-5)

		The Commission’s Bureau of Consumer Services issued a decision in this case (BCS Case #002261189), on July 28, 2008, in which determined that Complainant’s account balance as of on July 28, 2008 was $1,141.19 and that all bills were correct as rendered and established a payment arrangement. (NT. 72-73; Exhs. C-5, PECO-1 & 3)

As discussed previously, the Complainant had been enrolled in budget billing since at least February 2007 when she was re-enrolled in the CAP program and Complainant’s monthly bills clearly indicated that she was receiving the CAP program rate discount and was enrolled in budget billing.  (NT. 64-66; Exhs. C-6 & 7; PECO-2).  Notwithstanding, whether Complainant agreed to being placed on budget billing or not does not relieve her of the responsibility of paying for all charges for gas and electricity actually used during the appropriate billing periods.  In addition, Ms. Ferrier testified that the Complainant’s account had not been assessed any late fees or penalties since her enrollment in budget billing in February 2007 and that her balance as of May 6, 2009, for the service period September 1, 2006 through May 6, 2009, was $1,323.09.  (NT. 66-67, 71-72, Exhs. PECO-1 & 4)
 
		Finally, on July 6, 2007, Complainant was again removed from CAP because she reported income of $2,700 per month for a four (4) person household, an amount which exceeded the program’s income eligibility limits.  (NT. 65, Exh. C-3, PECO-2).  Based upon the 2007 Federal Income Poverty Guidelines, the maximum gross household income limit at 150% of FPIG, for a four (4) person household was $2,581.25 per month.

		Based upon the evidence of record, I conclude that the Complainant has failed to sustain her burden of proof to show that any of her bills contain any incorrect charges or fees or that PECO violated the Public Utility Code by charging her incorrectly.  To the contrary, the record establishes that all bills for service were correct as rendered.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S.A. §701.

		2.	Pursuant to 66 Pa. C.S.A. §332(a), the burden of proof in this proceeding is on the Complainant.

3.	Complainant has failed to sustain her burden of proof to show that her utility bills were incorrect, contained any unauthorized charges or did not include appropriate credits or that PECO Energy Company has violated any law which the Commission has jurisdiction to administer, or any regulation or Commission Order or has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities or that she is otherwise entitled to relief.  66 Pa. C.S.A. §§332 (a), 701 and 1501.  Accordingly, the amounts listed in PECO Exhs. 1 & 4 are due and owing.

4.	It is just, reasonable and in the public interest to require payment of all arrearages within thirty (30) days of the Commission’s final order in this proceeding.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Dana Baker against PECO Energy Company at Docket No. C-2008-2062344 is dismissed;

		2.	That within fifteen (15) days of the date of entry of the Commission’s final order in this proceeding, PECO Energy Company shall issue a bill for the outstanding balance owed for service rendered to Dana Baker;

		3.	That Dana Baker shall be given fifteen (15) days in which to pay by cash, certified check or money order the bill issued pursuant to Ordering Paragraph No 2;

		4.	That, if Dana Baker does not pay the bill issued pursuant to Ordering Paragraph No. 2 as directed, PECO Energy Company may commence termination of the account; and

5.	That the record at Docket No. C-2008-2062344 is marked closed.


Date:	June 8, 2009				______________________________
		Guy M. Koster
		Administrative Law Judge
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