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:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On December 18, 2008, Higginbotham Bey filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Equitable Gas Company (“Equitable Gas” or “The Respondent”) alleging Equitable Gas Company improperly refused to accept an $800.00 Crisis grant payment on his account, and claiming his account should be billed as residential, not commercial.  


On January 6, 2009, Equitable Gas filed an answer and new matter in response to Mr. Bey’s complaint, in which Equitable Gas admitted its refusal to accept the Crisis grant as payment on the arrears but denied it was incorrect in its refusal.  In addition, Equitable Gas asserted Complainant’s building is classified properly as commercial based upon Equitable Gas’ tariff.  Equitable Gas requests the complaint be dismissed with prejudice.  Mr. Bey did not file an answer to Equitable Gas’ new matter pursuant to 52 Pa. Code §5.63. 


On January 17, 2009, the Office of Administrative Law Judge scheduled this matter for an initial telephonic hearing to be conducted on February 10, 2009, and sent a Telephone Hearing Notice to Mr. Bey and Equitable Gas.  On January 26, 2009, the undersigned issued a Prehearing Order to the parties.    
On February 9, 2009, Mr. Bey communicated with the undersigned’s staff and requested the hearing on February 10, 2009 should be held in person.  That request was granted and on February 10, 2009, the presiding officer convened the initial hearing, at which time Mr. Bey appeared pro se and Equitable Gas appeared represented by counsel.  Complainant testified on his own behalf and he did not offer any exhibits at the hearing.  Mr. Chad A. Cicconi, Esquire represented Equitable Gas.  Attorney Cicconi presented the testimonies of Barbara Mullaugh and Denise Claudon, and offered two exhibits, marked Equitable’s Exhibit “1” and Exhibit “3”, which exhibits the undersigned admitted into evidence on February 10, 2009.  The transcript of the hearing contains sixty-three (63) pages.  Complainant and Respondent issued final statements on the record.      
On March 5, 2009, the undersigned closed the hearing record upon the receipt of the transcript by issuing the Interim Order Closing the Hearing Record.
FINDINGS OF FACT

1.
Complainant, Higginbotham Bey, Sr., resides at 211 Mayflower Street, Pittsburgh, Pennsylvania 15206, where he receives natural gas utility services from Respondent under Respondent’s Energy Assistance Program (EAP) and on which account he pays $199.00 each month.  (Tr. 12, 16). 
2.
Mr. Bey owns a structure located at 174 Carver Street (hereinafter, referred to as “Carver Street building”).  (Tr. 12, 18; Equitable Exhibits 1 and 3).

3.
Complainant purchased the Carver Street building approximately two and one half years ago but never used the structure as a residence, except for a short period initially.  (Tr. 18, 34).
4.
Complainant opened an account with Respondent on October 23, 2006 for the Carver Street building and paid a $238 security deposit in October 2006.  (Tr. 36).
5.
On October 16, 2006, Complainant completed a commercial gas service application for the Carver Street address in which he indicated the location was used as a social club under the name of Just Us Social Club.  (Tr. 45, 46; Equitable Exhibit 3).

6.
Mr. Bey offers the Carver Street building to people who use it for meetings, and occasionally allows persons to sleep on the couch there on a temporary basis.  (Tr. 19).

7.
Complainant does not charge for the use of the Carver Street building and he received no income from the property in 2008 or 2009.  (Tr. 20, 27).
8.
Complainant did not notice any billing problem concerning the Carver Street building until early 2008 when he noticed a large balance due on the natural gas account with Respondent.  (Tr. 21; Equitable Exhibit 1).

9.
Complainant called Respondent in March 2008 to complain about the high bill and to request an explanation.  (Tr. 22).

10.
  Mr. Bey requested and received a Crisis grant totaling $800.00 in 2008, which grant was sent to Equitable Gas to be paid on the Carver Street building account.  (Tr. 12, 27; Equitable Exhibit 1).
11.
Equitable Gas refused to apply the Crisis grant to the Carver Street building account, and applied it to Complainant’s account on his residence instead because Equitable cannot accept a Crisis grant in a household where the Crisis applicant does not live. (Tr. 12, 27, 49, 50).  

12.
Equitable Gas’ definition of residential customers is those customers who receive gas service to a single family dwelling or building, or through one meter set to three or fewer dwelling units in a multi-family residence or building, or through one meter set to a combination of one dwelling unit and one or more business premises.  (Tr. 44, 45).

13.
The commercial rate charged under Respondent’s tariff is lower than the residential rate charged under the tariff.  (Tr. 42, 43).
14.
As of February 10, 2009, Mr. Bey remains a utility customer of Respondent at his residence but the natural gas utility services to the Carver Street building have been terminated.  (Tr. 12, 26; Equitable Exhibits 1 and 3). 


15.
As of February 10, 2009, Complainant owes $5,660.22 to Respondent on the Carver Street account.  (Tr. 36; Equitable Exhibit 1).

16.
If natural gas service is re-connected at the Carver Street building, Complainant would no longer be eligible to receive Energy Assistance Program (“EAP”) benefits on his natural gas service account for his residence located on Mayflower Street.  (Tr. 13, 61, 62).
DISCUSSION



On December 18, 2008, Complainant filed a formal complaint with the Commission alleging Equitable Gas Company improperly refused to accept an $800.00 Crisis grant payment on his account, and claiming his account should be considered residential, not commercial.
To decide a controversy the Commission must have subject matter jurisdiction to decide the matter at issue.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Commwlth. 1992).  Subject matter jurisdiction refers to the authority of a court, or other tribunal such as the Commission, to hear and decide a case or the general class to which a given controversy or cause belongs.  Noxon Chemical Products Co. v. Leckie, 39 F.2d 318 (3rd Cir. 1930); Mid-City Bank & Trust Co. v. Myers, 343 Pa. 465, 23 A.2d 420 (1940).  

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  66 Pa.C.S.A. §1501.



Complainant testified he is uncomfortable with the size of the account balance, believes it does not accurately reflect the gas he consumed in the Carver Street building, and does not believe Respondent followed the proper procedures when sending him bills on that natural gas account.  Mr. Bey also testified he would like to have the gas turned back on but not if turning it back on would result in another high account balance.  He also complained that no one at the Respondent’s business called him prior to terminating service to see if a resolution was possible.  


Respondent’s witnesses testified the Carver Street building is classified appropriately as “commercial”, not “residential”, because Complainant does not reside there, no one resides there, the structure is not intended or used as a residence, and Complainant opened the account as “commercial”.  In addition, Respondent asserts Complainant’s bill is lower at the commercial tariff rate than it would be if billed at the residential rate because the commercial rate is set lower than the residential rate.  Lastly, Respondent cautions that if Complainant’s natural gas service is reactivated at the Carver Street building, Complainant will no longer be eligible for EAP benefits at his residence on Mayflower Street.  


Residential service is defined at 52 Pa. Code §56.2 as “utility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to a residential dwelling attached thereto.  Utility service provided to a hotel or motel is not considered residential service.”



Under Equitable Gas’ current tariff, residential customers are defined as 
“customers receiving the Company’s gas service to a single family dwelling or building, or through one meter set to three or fewer dwelling units in a multi-family residence or building, or through one meter set to a combination of one dwelling unit and one or more business premises.”  Commercial customers are defined as “customers who are engaged in selling, warehousing or distributing a commodity or service, including boarding homes and personal care homes, engaged in some business activity or profession, or in some other form of economic, social, or cultural activity, not primarily involving the manufacturing or processing of a product; and customers who receive the Company’s gas service through one meter set to a combination of four or more dwelling units and through one meter set to a combination of up to three dwelling units and one or more business premises, where the business premises are the predominant gas use factor.”  (See Equitable Gas Tariff, Supplement No. 66 to Gas PA. P.U.C. No. 22.)


The documentation and testimony shows Mr. Bey’s Carver Street structure is appropriately classified and billed as a commercial structure.  Mr. Bey has not shown that the consumption noted by Equitable Gas for that structure is inaccurate.  Accordingly the complaint is dismissed in the ordering paragraph below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Complainant carries the burden of proving Respondent incorrectly applied the commercial tariff rate to Complainant’s property instead of using the residential rate.  66 Pa. C.S.A. §332(a).


3.
Respondent appropriately charged Complainant for natural gas costs incurred at the Carver Street building at the commercial rate, not the residential rate, in a manner consistent with Respondent’s approved tariff. 


4.
Complainant owed $5,660.22 to Respondent as of February 10, 2009.



5.
Complainant failed to meet the burden of proving Respondent did not charge for natural gas service consistent with its approved tariff rate.  
ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Higginbotham Bey versus Equitable Gas Company at Docket No. C‑2008-2080206 is hereby dismissed for the failure to satisfy the burden of proof.

Date:  May 26, 2009



________________________








Katrina L. Dunderdale







Administrative Law Judge
service list:  C-2008-2080206
Higginbotham Bey
211 Mayflower Street
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Equitable Gas Company
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