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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Settlement Agreement, filed on March 26, 2009 (Settlement Agreement), by the Commission’s Law Bureau Prosecutory Staff (LBPS) and Philadelphia Gas Works (PGW), as well as the Parties’ Joint Statement supporting the Settlement Agreement (Joint Statement). 

History of the Proceeding

By letter dated December 21, 2007, the LBPS initiated an informal investigation into PGW’s alleged incorrect termination of service to 1921 West Chew Street, Philadelphia, Pennsylvania (Property) on October 15, 2007.  As a result of negotiations following completion of the LBPS’s investigation of the matter, the LBPS and PGW agreed to resolve their differences as encouraged by the Commission’s policy of promoting settlements.  52 Pa. Code § 5.231.  The Parties believe the Settlement Agreement is in the public interest and request Commission approval of the Settlement Agreement.  Joint Statement at 1.  The terms of the Settlement Agreement will be set forth below. 

By Opinion and Order entered May 15, 2009 (May 2009 Order) in this matter, we requested comments on the Settlement Agreement.  None were received.  
Background
The following summary of results of the Informal Investigation was taken from the Settlement Agreement:

· On August 22, 2007, Courtney Ciampi applied to PGW by phone for gas service at the Property.  According to PGW records, on August 24, 2007, a PGW employee was dispatched to turn on service, but was called to a gas leak elsewhere before obtaining access to the Property to perform the turn on.  According to Ms. Ciampi, the turn on was completed by PGW that day.
· Later on August 24, 2007, a second PGW employee was dispatched to the Property to turn on service.  That employee called Ms. Ciampi to make sure someone would be at the Property.  Ms. Ciampi stated that another PGW employee had previously turned the service on and Ms. Ciampi was no longer at the Property.  PGW’s records do not indicate that a turn on had been performed that day.

· It remains unclear how service was originally turned on.

· On September 6, 2007, an automated meter reading showed gas usage at the Property.

· On October 15, 2007, PGW’s Revenue Protection Unit obtained access to the Property and turned the service off for what PGW believed was theft and locks were placed on the meter.  A termination notice was left with the woman who was present at the Property at the time.

· On October 16, 2007, Ms. Ciampi called PGW about the termination of service.  Later that day, the father of Ms. Ciampi’s roommate, Molly McCall, called PGW and asked to speak to a supervisor.  A supervisor was not put on the phone immediately.  Instead, Mr. McCall was informed that a supervisor would call at his/her next available opportunity.  By the next day, Mr. McCall had not received a return phone call.

· On October 17, 2007, Ms. Ciampi filed an informal complaint with the Bureau of Consumer Services (BCS).  BCS determined that this case did not involve theft of service.  Consequently, PGW restored service on October 26, 2007.  

· PGW initially demanded $80.11 for unauthorized usage, $128.00 for a deposit, and $123.23 for a reconnection fee before reconnecting service.  PGW, however, agreed to refund the deposit/fee monies to have service reconnected.

If this case had been prosecuted, the LBPS would have alleged that PGW’s conduct violated Sections 1406, 1407 and 1501 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1406, 1407 and 1501, as well as the Commission’s Regulations at 52 Pa. Code §§ 56.140 et seq., and portions of PGW’s Commission-approved tariff in effect at the time of the termination of service.  Although PGW disputes or disagrees with many of the LBPS’s allegations in this matter, it acknowledges that it could have better addressed both the discrepancy in its records and Ms. Ciampi’s assertion that service had already been turned on by PGW.  PGW also recognizes and supports the need to prevent this type of incident from occurring in the future. 

Terms of the Settlement Agreement
The Parties have reached agreement in an effort to resolve the informal investigation without incurring the cost and uncertainty of litigation.  As stated previously, PGW has already reconnected Ms. Ciampi’s service and refunded certain monies to her.  In addition, the terms of the Settlement Agreement include, inter alia, the following:
· PGW will undertake additional training of employees, including additional training for customer service representatives and employees responding to Commission informal complaints.

· PGW will take steps to ensure that dispute summaries are created and maintained as required by Chapter 56 of the Commission’s Regulations, 52 Pa. Code §§ 56.1 et seq.
· PGW will modify its procedures regarding the handling of customer calls in which the customer asks to speak to a supervisor.

· PGW will modify its field service procedures to address the handling of situations in which an employee is unable to gain access to initiate service but is informed that service has already been turned on by a PGW employee.
Settlement Agreement at ¶ 13.

Discussion
Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).

The Parties assert that the Settlement Agreement is in the public interest and should be approved.  They contend that approval of the Settlement Agreement would be consistent with the Policy Statement at 52 Pa. Code § 69.1201 (relating to factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations) (Policy Statement).  They note, however, that the standards set forth in Joseph A. Rosi v. Bell Atlantic—Pennsylvania, Inc. and Sprint Communications Co., L.P., Docket No. C-00992409 (Order entered March 16, 2000), were reviewed by the Parties as the applicable standards at the time the settlement was reached.  The Parties assert that the Settlement Agreement is consistent with those standards.  Joint Statement at 3-4.
Citing Malisa Alexander v. Philadelphia Gas Works, Docket No.             C-20077389 (Order entered November 6, 2008), the Parties

[S]ubmit that adopting a settlement imposing only equitable relief and no payment of a civil penalty under the instant facts is consistent not only with the standards imposed in Rosi but with recent Commission precedent specifically related to PGW as a municipally-owned utility.
Joint Statement at 4.  In Alexander, the Parties state, the Commission refrained from imposing a fine on PGW on the ground that, since PGW is a municipally-owned gas utility and not an investor-owned utility, any fine imposed would be paid by the ratepayers.  Id.
The Policy Statement was adopted by Order entered November 30, 2007.  Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, Docket No. M-00051875.  The Policy Statement, rather than Rosi, therefore is controlling for purposes of evaluating the proposed settlement of this case.  For the reasons set forth below, after reviewing the terms of the Settlement Agreement, we are satisfied that approval of that Settlement Agreement is in the public interest and is consistent with the terms of the Policy Statement.  
The Policy Statement sets forth ten factors that we may consider in evaluating a proposed settlement.  The first factor is whether the conduct at issue is of a serious nature. 52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  The improper termination of service in this case resulted from a discrepancy in the Company’s records and a failure to adequately consider the Complainant’s assertion that PGW had previously turned on the gas service at the Property.  We find PGW’s conduct in this case was not serious.  
The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  The record contains no indication of personal injury or property damage as a result of the termination of service.  We find the consequences of PGW’s conduct were not serious.
The third factor pertains to litigated cases only.  52 Pa. Code                      § 69.1201(c)(3).    
The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  In this case, PGW restored service to the Complainant promptly after BCS determined that this case did not involve theft of service.  PGW also returned deposit/fee monies to the Complainant.  Finally, PGW has agreed to implement a series of measures to prevent a similar situation from occurring in the future.
The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  One customer was affected by PGW’s actions in this case.  The duration of the violation was eleven days.
Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  The LBPS acknowledges that PGW fully cooperated with the investigation.  Settlement Agreement at ¶ 11.
We may also consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(8) and (c)(9).  In Alexander, supra, we stated at pages 10-11: 

Relevant to the imposition of a fine in this case is the fact that PGW is a municipally owned gas utility.  All of its operating costs are included in the rates charged to its customers.  Thus, any fine imposed will be charged to PGW’s customers.  We have imposed fines in the past and have found that fining PGW for its violations of public utility laws has been futile.  Consequently, we shall refrain from imposing this fine on PGW.

*
*
*

As an alternative treatment for a municipally owned utility, we hereby place PGW on notice that, from this time forward, the Commission will track PGW’s violations of the Public Utility Code, regulations and orders in cumulative fashion.  These violations will be considered by the Commission in matters PGW files for our regulatory approval.
For these reasons, we find that a civil penalty is not warranted in this case.   Nevertheless, as stated above, the results of this case shall be considered by the Commission in matters PGW files for our regulatory approval.
The tenth factor we may consider is other relevant factors.  No other relevant factors are present in this case.

Conclusion
It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to thoroughly consider the terms of the instant Settlement Agreement.  The Settlement Agreement effectively addresses the issues which arose during the course of the investigation, and avoids the expense of litigation and the possibility of appeals.  Accordingly, we find that the proposed Settlement Agreement entered into between the LBPS and PGW is in the public interest and merits approval; THEREFORE,



IT IS ORDERED:


1.
 That the Settlement Agreement entered into between the Pennsylvania Public Utility Commission’s Law Bureau Prosecutory Staff and Philadelphia Gas Works, filed on March 26, 2009, is approved.  
2. That this case shall be marked closed.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: 
July 23, 2009
ORDER ENTERED:          July 23, 2009
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